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SUPREME COURT OF OHIO, BELMONT COUNTY, OCTOBER TERM, 1849. 


[ BEFORE JUDGES HITCHCOCK AND CALDWELL. ] 


Joserpa CatpweLt v. Marcaret Spiutman: In Error. 
[ Reported by Mitter Pennineton.] 
ATTACHMENT FOR BREACH OF PROMISE TO MARRY. 


On the 11th day of December, 1847, Margaret Spillman sued 
Joseph Caldwell in assumpsit by attachment, laying her damages 
at the sum of $5000.00; the cause of action endorsed on the writ 
was “for the breach of a promise to marry.” 

The substance of the affidavit is that ‘ Joseph Caldwell is her 
debtor, and is not a resident of the State of Ohio.” 

Writs of attachment were issued and sent into Belmont and 
other Counties. About the time of the first default, Caldwell 
appeared by his attorneys (C. C. Carroll and Wm. Kennon, sen.,) 
for the purpose of making a motion to set aside the affidavits and 
writs of attachment, and assigned five causes: 

Ist. Because the suit is to recover damages for a breach of 
marriage contract. 

2d. It does not appear by the affidavit what sum is due or how. 

3d. Margaret Spillman is not the creditor of Caldwell. 

4th. It does not appear that Caldwell has any real estate in 
Belmont County. 

5th. The case made will not permit Caldwell to come in and 
give special bail. 

M. Pennington and W. Shannon for Margaret Spillman, opposed 
the motion. 

Judge Cowen, delivering the opinion of the Court below, said: 

This case comes before the Court upon a motion to quash the 


writ. In support of the motion it is contended that as the act 
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authorizing the writ, provides that the defendant may “ surrender 
himself in custody,” the affidavit should establish some of the 
particulars required to entitle the plaintiff to a capias by the later 
act of 1838, “to abolish imprisonment for debt.” I do not think 
that the act “allowing and regulating writs of attachment,” is 
changed by the act “to abolish imprisonment for debt.” There is 
nothing in the latter act showing that its framers considered the 
former act. As the imprisonment authorized by the attachment 
law can only happen upon the voluntary surrender of the defen- 
dant’s person, I do not see that it is in conflict with the letter or 
policy of the other act. 

It is further objected, that the cause of action is not such as will 
authorize this writ. Do this precipe and affidavit, taking all 
they contain to be true, show that the relation of debtor and cred- 
itor exists between these parties? The first section of the act, 
(Swan’s Stat. 88,) shows in what cases the writ may issue, subject 
to the limitations of the 9th section, (1b. page 91.) Creditors may 
have this writ against their non-resident or absconding debtors, if, 
as provided in the 9th section, the cause arises out of, is founded 
upon, or sounds in contract, or is a judgment, or decree of some 
Court of law or Chancery. 

If one man promise another to pay him money, to perform for 
him services, or to deliver to him property, he becomes a debtor, 
and the promisee becomes a creditor. Though an action of debt 
will not lie on a promise to render service, or deliver property, yet 
the promisor is a debtor, and if he fail to perform his promise, he 
becomes liable to the payment of damages, in money, to be ascer- 
tained and liquidated by a jury. Is not this liabilitya debt? The 
limitation of jurisdiction, in the 9th section, to actions on contracts, 
judgments and decrees, seems to authorize the inference that the 
framers of the law considered that actions for torts were embra- 
ced by the terms of the first section. If they were not supposed 
to be within the first section, why were they expressly excepted in 
the ninth? Taking the facts stated in the preecipe and affidavit 
to be true, we think the plaintiff, within the meaning of the Attach- 
ment act, is a creditor of the defendant, and this action, arising 
out of a contract, is not excluded by the proviso in the ninth 
section of the act. The motion is therefore overruled. 

The defendant’s attorneys put in a plea of non-assumpsit, and 
elected to have the property attached remain in custody. The 
case was tried, and a verdict returned for the plaintiff for $1000.00. 
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Caldwell sued out a writ of error to reverse the judgment rendered 
on that verdict, and assigned for error, 

Ist. That the Court overruled his motion. 

2d. That attachment will not lie for such a cause of action. 

C. C. Carroll for plaintiff in error: 

Is the breach of a marriage contract a cause of action for which 
the writ of attachment may issue? By Statute, if any creditor 
shall make oath that his debtor hath absconded, to the injury of his 
creditors; or that such debtor, etc., (Swan’s Stat. 88.) To authorize 
the writ of attachment therefore, there must be— 

1. A creditor. 

2. A debtor, and, by consequence, 

3. A debt. 

Does a breach of promise of marriage create a debt? Does the 
breaker of the promise become a debtor, and the promisee a 
creditor? A debt is a liquidated demand; a sum certain; a 
demand provable under the English Bankrupt law ; a demand for 
which special bail might be obtained under the Practice act of 
1831, without an order of the Court, (29 O. Stat. 59, §6;) a demand 
which at common law, survives the person for the benefit or detri- 
ment of the estate; “credits” against which attachment may 
issue. The claim of damages for a breach of promise of marriage 
is not a sum certain—is not a debt. In an action for breach of 
promise of marriage, “the principal ground of damages is disap- 
pointed hopes; the injury complained of is violated faith, more 
resembling in substance, deceit and fraud, than a mere common 
breach of promise. The damages may be, and frequently are, 
vindictive,” ete. (1 Pick. Rep. 79.) 

At common law the action did not survive to the personal 
representative, (Chamberlain’s admr. v. Williamson, 2 Maule & Sel- 
wyn 409.) Nor against the personal representative of the prom- 
isor, (Stubbins v. Palmer, 1 Pick. Rep. 71.) It did not survive 
because it is a wrong and not a debt, (Chamberlain’s admr. v. Wil- 
diamson.} 

When the cause of action appeared from the affidavit of the 
plaintiff to be the non-performance by the defendant of the stipu- 
lations in a charter party made with the plaintiff, the owner of the 
ship, the defendant having refused and renounced the employment 
of the ship on the voyage described in the contract, by which 
damages to a large amount were sustained, it was held that this 
was a case of damages not susceptible of liquidation so as to sustain 
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a foreign attachment. (1 U.S. Dig. 38 §473, reference Clark v. 
Wilson, 1 Wash. C. C. 560.) 

The qualified liability of a member of a manufacturing corpo- 
ration for the debts of the corporation, under Stat. 1808, c. 65 $6, 
is not a debt that can be proved against the estate of an insolvent 
debtor, under Stat. 1838 c. 163, (3 Met. Rep.61.) By the Statute 
1808, c. 65 §6, it is provided that an execution issued against a 
manufacturing corporation, if not satisfied within fourteen days 
after demand made upon the President, Treasurer, or Clerk of the 
corporation, may be levied on the body or estate of any member 
or members of such corporation, (16 Mass. Rep. 391,17 ib. 64; 10 
Pick. R. 372.) Not provable as a debt under the English Bank- 
rupt law, (den on Bankrupt Law, 130, 131.) 

The attaching debt must be such as a creditor can swear to, that 
ean be designated in an advertisement. ‘ That upon the return 
of said writ, the Clerk who issued the same, shall make out an 
advertisement, stating the names of the parties, the time, when, 
from what Court, and for what sum the writ issued,” etc. (Stat. 89 
§3.) In case of unliquidated damages, is there any sum for which 
a writ of attachment can issue? ‘“ And it shall be competent for 
such defendant, at or before the said third term, to file special 
bail,” etc. (Stat. $9.) In what sum, in case of unliquidated dam- 
ages? Hence it has been decided that a foreign attachment can 
issue only for a cause of action founded on a contract, and of such 
a nature as to enable the plaintiff as of course, to require special 
bail. (1 U. S. Dig. 26 §131, 132, reference Jeffrey v. Wooley 5, 
Halst. 123.) | 

The command of the writ is “to attach the lands, tenements, 
goods, chattels, rights, credits, moneys and effects of said debtor.” 
What are attachable credits?) The debt for which an attachment 
issues ought to be mutatis mutandis, a credit which could be attached. 
Can you attach as a debt, a breach of promise of marriage? Such 
a proceeding would be novel at least. 

Damages for the breach of an agreement, which in their nature 
are uncertain, cannot be made the subject of an attachment, (1. 
U. S. Dig. Sup. 12, §60, reference Hugg v. Booth, 2 Iredell 282; 
Deaver v. Keith, 5 ib. 374. 

On the return of the scire facias, the garnishee may appear and 
“confess the amount of such debt,” (Stat. §10.) To how much 
shall the garnishee defendant in an action for breach of promise 
of marriage confess? Jn how much shall the garnishee “under 
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cath,” admit that he is “indebted?” How much is “due” from 
him to the defendant in attachment? In what amount shall the 
garnishee be held to “special bail”? (See Stat. §59, 10.) 

If the Legislature had intended to make unliquidated damages 
attachable, it would have been so easy to have said it. The 
distinction between liquidated and unliquidated damages is well 
understood, and in very common use with law makers, as well as 
with law expounders. No one ever mistakes unliquidated damages 
for debt. Neither in law nor in common speech, is it ever said, 
he owes me so much for a trespass ; $100 are due me for a neglect; 
he is indebted to me $1000 for unskilfully conducting my suit at 
law; among his other debts, is a breach of marriage contract, etc. 
These, and the like, as lingual improprieties, are, at once, obvious 
to all. So that, in sustaining this attachment, the Court will not 
only violate a well settled legal distinction, but the common sense 
and common usage of mankind. 

But it is supposed that the following words in the statute have 
force to extend the meaning of the words debt, creditor and debtor: 
‘Provided that no judgment shall be rendered under the provisions 
of this act, except for causes arising out of, founded upon, or 
sounding in contract, or upon the judgment or decree of some 
Court of law or Chancery,’ etc. It is thought that the word 
contract in this proviso extends the remedy by attachment to 
all contracts. But it is clear that an unbroken contract for the 
performance of some act other than the payment of money is not 
attachable; a marriage contract for instance before breach is not 
attachable ; and clearly it is not the proper office of an exception 
to enlarge the operation of the act. The legitimate rendering of 
the Statute is this: for debts an attachment may issue, but for 
such debts only as sound in contract. A very useless exception 
perhaps, as all debts sound in contract, but such a one as the 
Legislature might from overabundant caution, adopt. But cer- 
tainly a construction more reasonable than that which makes the 
exception of force, to change the whole language and purport of 
the enacting and affirmative part of the Statute. 

Now, by Statute, actions for breach of promise of marriage 
survive to the personal representative, so do all torts; but that, I 
apprehend, does not make all torts debts, nor attachable; and as 
at common law, the breach of promise is in the nature of a tort, 
it remains so still and is not a debt. 

As proceedings in attachment were unknown to the Common 
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law, it is necessary to pursue the Statute strictly. Wright's 
Rep. 566. 

M. Pennington and D. Peck for defendant in error, relied upon 
the following points and authorities : 

I. If the judgment had been obtained by default, there might 
have been two questions. 

1. Was the affidavit sufficient ? 

2. Would attachment lie for such a cause of action? 

But by pleading to the declaration, those questions were waived. 

An appearance and plea to the merits of the action waived all 
objections to the form of the action, the question of jurisdiction of 
the person of the defendant, and the right of the parties to sue 
and be sued. (3 Alabama Rep. 48, 2 Pick. 38,1 Pike 339, 10 O. 
R. 408, 8 O. R. Pt. 1, 179, 3 ib. 224.) 

If the plaintiff in error wished to take the opinion of the Supreme 
Court on his motion, and the other matters growing out of it, he 
should have suffered judgment by default, and then prosecuted his 
writ of error. (Mitchell v. McCade, 10 O. R. 408.) 

Will attachment lie for breach of promise to marry ? 

This is a cause of action sounding in contract. Sec. 9 Stat. p.91, 
provides “that no judgment shall be rendered under the provisions 
of this act, except for causes arising out of, founded upon, or 
sounding in contract.” What do the words debtor and creditor, 
in the first section, mean? It must be conceded that they apply 
to something beyond that which might be founded upon, or sound 
in contract, or why was their meaning restricted to cases of that 
character? Debt, strictly speaking, means a liquidated claim for 
a sum of money, but it is the every day practice to sue in assumpsit 
as well as covenant in attachment, which may be for either unli- 
quidated or liquidated damages. This is a debt due for a breach 
of contract, and it can be in no way different from a claim for 
services, or for goods sold—it sounds in contract. (See Hunt v. 
Norris, 1 A. C. L. 566.) 

The facts necessary to attach jurisdiction at the commencement 
of the suit, were these: “ The indebtedness of the defendant—his 
non-residence, and the actual levy of the attachment upon the 
property owned by him.” (7 O. R. 257, 259.) 

Hirencock, C. J., in delivering the opinion of the Court, in sub- 
stance remarked, (after reverting to the facts of the case,) that 
the main question raised by the Plaintiffin Error, was, whether an 
attachment would lie for a breach of promise to marry. The case 
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is one arising upon a construction of our Attachment law. For- 
merly the writ of attachment could be sued out in all cases, of 
tort as well as of contract, but the Legislature has now confined 
it to cases “ arising out of, founded upon, or sounding in contract,” 
&c. A remedy is given by attachment under the present Statute, 
in all cases where the form of the action is contract, as contra- 
distinguished from tort. In a breach of 2 promise of marriage, 
the form of the suit is for a breach of contract, and the writ of 
attachment is as plainly applicable to cases of this description, as 
to cases of debt for the non-payment of money, or of damages 
for the breach of any other contract. 
Judgment of the Court below affirmed. 


SUPREME COURT OF NEW YORK. 
Tue Peopie, ex. rel. Buxman v. Tue Saratoca AND ScHENECTADY 
Rarmroap Company. 
[From the American Law Journal, vol. 2, n. s. 158.] 


RAILWAY-—-FENCES—MANDAMUS. 


~ 


. A mandamus directed to subordinate judicial tribunals may require them to proceed 
to judgment, but may not dictate what judgment they shall render; but a man- 
damus to ministerial officers and to corporations does not merely require them to act, 
but directs the specific act which they are required to perform. 

. It is no answer to the application for a mandamus that the relator has a remedy in 
equity, or that an indictment will lie for the same injury. 

3. The existence of another remedy for the same injury, inflicted by a corporation, is 
no bar to a mandamus unless such remedy be a legal, appropriate, and specific 
remedy. 

4. Where a railroad company is bound to erect and maintain sufficient fences upon the 

line of their railway, and, after erecting such fences, suffers them to decay and to 

become insufficient, and has refused, upon request, to rebuild or repair them, a 

mandamus lies to compel the performance of this duty. 


On a former day, a motion was made before Mr. Justice Wix- 
LARD, at his Chambers, in pursuance of section 360 of the Code of 
Procedure, for an alternative mandamus to the defendants, requi- 
ring them to erect and maintain sufficient fences upon the line of 
the said railroad where it passes through the farm of the said 
Aletta, or shew cause to the contrary before the Supreme Court, 
&c. &c. The motion was made exparte, and the Judge granted 
the writ, which was afterwards duly served on the defendants. A 
motion was then made to quash the writ, and on the argument of 
this motion, the respective counsel treated the cause in the same 
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way as if the application were on the part of the relator for the 
allowance of the writ upon notice to the defendants. From the 
affidavit on the part of the relator, it appeared that the defendants 
were incorporated by the act of Feb. 16, 1831, (L. of 1831, p. 41,) 
with power to construct a single or double railroad between the 
village of Saratoga Springs and the city of Schenectady. By the 
10th section of the act of incorporation, it was thus enacted :— 
‘Wherever it shall be necessary for the construction of their single 
or double railroad or way to intersect or cross any stream of water, 
or water courses, or any road or highway lying between [the 
termini of the said road.] it shall be lawful for the said corporation 
to construct their single or double railroad or way across or upon 
the same, provided that the corporation shall restore the stream or 
water course, or road, or high way thus intersected, to its former 
state, or in a sufficient manner not to have impaired its usefulness ; 
and shall moreover ercct and maintain sufficient fences upon the line of 
the route of their single or double railroad or way.” 

That the Company shortly after the passage of the act, were 
duly organized, and subsequently constructed the railroad contem- 
plated by the charter. 

At the time of the passage of the said act, John K. Bukman was 
the owner in fee of a farm adjoining the village of Saratoga 
Springs, through which, for the distance of about one hundred rods; 
the said railroad is constructed, the title to which was acquired by 
the defendants, in virtue of proceedings under the said act and 
not by grant from the said John. That the said John is now dead, 
and the title to the said farm is vested in the relator by devise— 
that the defendants heretofore constructed a fence on both sides 
the said road where it passes through the said farm, but have 
suffered it to go to decay, and to become entirely insufficient; and 
though requested, have neglected and refused to rebuild or 1epair 
it. The affidavits disclose the time and manner of the request 
to rebuild or repair the fences, and the absolute refusal of the 
defendants. 

The question presented for the consideration of the Court was, 
whether the foregoing facts afford a prima facie case for a man- 
damus to the defendants to compel them to rebuild or repair it. 

Wm. L. F. Warren, for the motion. 

Wnm. A. Marsh, contra. 

Wiuary, J. There is a plain distinction between the office of a 
mandamus, directed to inferior tribunals, and that which is awarded 
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against ministerial officers and corporations. In the first case, this 
Court, in the exercise of its judiciary powers, can require the 
subordinate tribunals, by mandamus, to proceed to judgment, but 
cannot dictate what judgment they shall render; much less can it 
require them to retrace their steps, and reverse a decision already 
made. There are a few cases in which this Court departed from 
this principle. (The People v. Superior Court of N. Y., 5 Wend. 
114, 10 2b. 285 S. C.;) but the true doctrine was restored by the 
decision of the Court of Errors in The Judge of Oneida v. The 
People, 18 Wend. 79, which has been ever since followed. The 
People v. Judges of Dutchess, 20 Wend. 658, and same v. Judges of 
Oneida, 21 Wend. 20. All the earlier cases on this subject are 
reviewed in the foregoing, and it would be a waste of time to 
re-examine them. It is now well settled here, as well as in 
England, and in the Courts of our sister States, that the office of 
a mandamus when directed to inferior judicial tribunals, is merely 
to require them to exercise their functions and render some judg- 
ment in cases before them, but not to direct what judgment shall 
be pronounced. 

In respect to the second class of cases,:when it becomes impor- 
tant to control the action of ministerial officers and corporations, the 
writ does not merely require them to act, but directs the specific act 
which they are required to perform. And it may be issued in some 
cases, according to Blackstone, (3 Com. 110,) “when the injured 
party has also another more tedious method of redress as in case 
of admission or restitution to an office; but it issues in all cases 
where the party hath a right to have any thing done, and hath no 
other specific means of compelling its performance.” The party 
asking for a mandamus, says Savage, Ch. J. in The People v. 
Supervisors of Columbia, 10 Wend. 366, must have a clear legal 
right and no other appropriate specific remedy. And per Nelson 
J.,in The People v. Mayor of New York, 10 Wend. 397, it is no 
answer to the application for a mandamus, that the relator has a 
remedy in equity, or that an indictment will lie for the same injury. 
And per Bronson, Ch. J., in McCullough v. Mayor, &c., of Brooklyn, 
23 Wend. 461, though a corporation be liable to an action on the 
case for a neglect of duty, they may be compelled by mandamus to 
exercise their functions according to law. The existence, there- 
fore, of another remedy for the same injury inflicted by a corpo- 
ration, is no bar to a mandamus, unless such remedy be a /egal, 
appropriate and specific remedy, 3 T. R.651, 1 Barbour’s 8. C. Rep. 
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34, Trustees of Williamsburg, per Edmonds, J. The People v. Stark, 
2 Barb. S. C. R. 418, per Edmonds, J. Shelford’s Law of Railways 
447, et seq. and cases cited. 

[am aware that in exparte The Fireman’s Insurance Co., 6 Hill 
243, which was an application for a mandamus requiring the 
Commercial Bank of Albany to transfer thirty shares of the capital 
stock to the relators, the motion was refused ( Bronson J. giving 
the opinion,) upon the ground that the party injured had an ample 
though not a specific remedy by action; for which Kortwright v. 
Buffalo Commercial Bank, 20 Wend. 91, 22 ib. 348 S. C., in Error, 
and The King v. Bank of England, Douglass 524, were cited. But 
those cases do not establish that position. The two former, indeed, 
shew that assumpsit will lie for such refusal, in which the measure 
of damages is the full value of the stock. This was deemed by 
Lord Mansfield in the latter, and by Ch. J. Nelson in the former 
case, equivalent to the specific remedy by mandamus. Lord Mansfield 
expressly holds, that where there is no specific remedy, the Court 
will grant a mandamus that justice may be done. But when, as 
in the case before him, an action would lie for complete satisfaction, 
equivalent to a specific relief, and the right of the party applying is not 
clear, the Court will not interpose the extraordinary remedy of 
mandamus. Those cases do not conflict with, but support the 
principle already stated. If the relator has a clear legal right to 
have the thing done, and there is no other specific relief, a mandamus 
is the proper remedy. 

There is no hardship in requiring those who obtain an act of 
incorporation for executing great public works, to fulfil all the 
duties which the act enjoins. The performance of those duties 
constitutes a part of the consideration of the grant of corporate 
privileges, and it may be enforced by this Court by mandamus. 
The English Courts have, in a great variety of instances, applied 
this remedy in analogous cases. Thus, in Regina v. Bristol Dock 
Co. Ad. § El. N. 8. 64, a mandamus was issued to the defendants, 
requiring them to repair and maintain the banks of a river, which 
they had been permitted to change, the act of incorporation 
requiring them “to make, complete, and maintain” the new chan- 
nel. It was objected on the part of the company, that they were 
only liable to an indictment, or to a civil action at the suit of the 
party injured; but the Court ruled that if the breach of the contract 
created by the acceptance of their charter, caused a public nuisance, 
it could not dispense with the necessity of a specific performance of 
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the obligation contracted by the company—and see Regina v. 
Bristol and Exeter Railway Company, 3 Railway cases 433. Same v. 
Manchester aad Leeds Railway, 3 Ad. and El. N. 8S. 528. Same v. 
Bristol and Exeter Railway Co., 4 Ad. and El. N. 8S. 162, Rez. v. 
Severn and Wye Railway Co., 2 B. and Ald. 646. 

In Regina v. York and Midland Railway Co., 14 Law J.,n. s. 2, 
B. 277, the question arose under an act “requiring the company 
to make proper watering places for cattle in all cases where by 
means of the railway the cattle of persons occupying Jands 
adjoining thereto should be deprived of access to their ancient 
watering places, and to supply the same with water,” the company 
were required by mandamus, granted on the relation of the party 
prejudiced by their refusal, to make watering places as prescribed 
in their act of incorporation. Walford’s Law of Railways,389. In 
this case an action doubtless lay against the company, founded on 
their legal obligation to make the proper watering places. But 
the remedy by action would not have reached the mischief, and 
was greatly inadequate as a means of redress. It formed, there- 
fore, no objection to the specific remedy by mandamus. 

From the foregoing cases it will be ‘seen that whether the act 
or neglect of the corporation occasions damages to the public, or 
to an individual, the remedy by mandamus is in general appro- 
priate. It is spoken of in some of the cases as a specific remedy, 
like a bill for a specific performance. 2 Railway cases'710. The 
Queen v. The Birmingham and Gloucester Railway Company. 

The general Consolidation act of 1845, (8 and 9 Victoria C. 20,) 
requires the railway companies to make and maintain, for the 
accommodation of the owners and occupiers of lands adjoining 
the railway, necessary gates, bridges, arches, fences, ditches, 
mounds, tunnels, &c. &c., particularly described in the 68th 
section. The requirement as to fences is not more stringent than 
that contained in the act of 1831 incorporating the defendants. 
“The good fencing of railroads is essential to the safety of passen- 
gers; and it must be observed that the bank on which a railroad 
is formed especially attracts the cattle by reason of its dryness, 
compared with the adjoining fields ; while one small defect in the 
fence may endanger the lives of the whole train of passengers. 
It is, indeed, doubtful whether a thorn hedge can be considered a 
sufficiently secure protection for the line of railway; but it is 
certain, that the power of obliging a railway to make good its 
fences should not be left to the proprietors or occupiers of the 
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adjoining lands, who may not be constantly vigilant, or who may 
not choose to interfere.” 2 Rep. on Railways, 1839, (115) p. 11. 
Shelford L. of Railways 389. This report shews the strong sense 
which is entertained in Great Britain, of the necessity of preserving 
a suitable fence on the line of railroads, and is a vindication of 
the policy of invoking the aid of this Court to enforce a compliance 
with this part of the defendants’ charter. It is to be inferred from 
the disposition of the case of The Queen v. The Birmingham and 
Gloucester Railway Company, 2 Railway cases'710, that a mandamus 
would lie in a proper case to compel the company to build or repair 
fences on the line of their road. The Court certainly would not 
otherwise have imposed upon the company, the repair of fences 
on each side the road, as a condition for opening a rule for a 
mandamus. 

It can not be necessary, on this occasion, to advert to the 
instances in which the Court should refuse a mandamus. It will 
not be granted to enforce the general law of the land, if an action 
will lie, although in some cases it will be granted where an indict- 
ment may be preferred. Shelford on Railway cases 458. It will 
be time enough when the return comes in, to review the whole 
doctrine with its qualifications and limitations. 

It is probable that the relator has a remedy under the Code of 
Procedure, in the nature of a bill for specific performance. But 
by the 390th section of the Code the proceedings upon mandamus, 
among others, are left unaffected by that act. 

The result is that there is probable cause shewn for an alterna- 
tive mandamus, and consequently the motion to quash it must be 
denied. See general Railroad law of 1848, L. 236, § 42, requiring 
all railroads, &c., to erect and maintain fences, &c. 





Nore.—The defendants appealed from this decision to the General Term of the 
Supreme Court; and at the recent sessions of the General Term for the 4th District, 
before Justices Page, Willard, and Hand, the above decision was unanimously confirmed. 
This last decision was pronounced at Canton, St. Lawrence county, Sept. 6, 1849. 
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THE CIRCUIT COURT OF IEFFERSON COUNTY, INDIANA, NOV. 1849. 


Tue Srare or Inpiana v. Merrirr Younec. 


CONCEALED WEAPONS—MURDER—~MALICE—DELIBERATION—-PREMEDITATION— 
WHAT PARTICULARITY NECESSARY IN AN INDICTMENT, 


[This was an indictment for the murder of Israel Phillips. The trial was before 
Judge Cusnine, Judge Wick having been retained as counsel before his appointment. 
We copy the very able charge of Judge Cusine, by request, from the Indiana State 
Journal. Eb.] 

JUDGE CUSHING’S CHARGE. 


GENTLEMEN OF THE JURY: 

The indictment has been read to you—the evidence produced, 
and the case elaborately argued; and it is now the duty of the 
Court to instruct you in the principles and rules of Jaw by which 
you ought to be governed in considering the evidence and finding 
a verdict. 

I have examined all the authorities which have been cited, with 
careful attention, and with an anxious desire to instruct you plainly, 
without making any mistake. 

By the Constitution of Indiana, you are the judges of the law, 
as well as of the facts; but you are under some obligation not to 
disregard the law, as laid down by the Court, or the responsibility 
of stating it to you would not have been imposed upon the Court. 

The indictment charges, in substance, that the defendant, Merritt 
Young, on the nineteenth day of March last, in the County of 
Marion, feloniously, purposely, and of deliberate and premeditated 
malice, murdered Israel Phillips, by then and there, purposely, 
and of deliberate and premeditated malice, stabbing him in the 
left side of his breast with a knife. 

The indictment describes the knife, the wound, and the manner 
of inflicting it, with unnecessary particularity. The value of the 
knife is quite immaterial, and it was not necessary to state in 
which hand he held his knife, nor the length nor depth of the 
wound; and it is not necessary that these things should be 
strictly proved, as they are described. 

The indictment, in its terms, contains a charge of murder in 
the first degree; which includes a charge of murder in the second 
degree, and also a charge of manslaughter—so that, if the law 
and the evidence warrants it, you may, upon this indictment, find 
the defendant guilty, either of murder in the first degree, or of 
murder in the second degree, or of manslaughter. 
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These crimes are defined in the 53d chapter of the Revised 
Statutes of this State, sections 2, 5, and 6, pages 960-61. 


“If any person of sound memory and discretion shall purposely, 
and of deliberate and premeditated malice, or in the perpetration 
of, or attempt to perpetrate, any rape, arson, robbery, or burglary, 
or by administering poison, or causing the same to be done, kill 
any reasonable creature in being, and under the peace of this 
State, such person shall be deemed guilty of murder in the first 
degree, and upon due conviction thereof shall suffer death. 

“If any person shall, purposely and maliciously, but without 
deliberation and premeditation, kill any human being, every such 
person shall be deemed guilty of murder in the second degree, and 
on conviction thereof shall be imprisoned in the State Prison, and 
kept at hard labor during life. 

“If any person shall unlawfully kill any human being, without 
malice expressed or implied, either voluntarily, upon a sudden 
heat, or involuntarily, but in the commission of some unlawful 
act, every such person shall be deemed guilty of manslaughter, 
and upon conviction thereof shall be imprisoned in the State Prison, 
and kept at hard labor, not more than twenty-one years, nor less 


than two years.” 

To constitute murder in the first degree, the killing must be 
done with a formed design to kill—a design not formed and 
executed in haste—but formed with deliberation and premedi- 
tation, before the mortal blow is given. Deliberation implies 
something more than premeditation. Every design to kill, formed 
before the mortal blow is given, is necessarily premeditated, how- 
ever quickly it is executed; but a design to kill formed in haste, 
before the mortal blow, if quickly executed, is not a deliberate 
design. 

To constitute murder in the second degree, the killing must be 
done purposely and maliciously, but without deliberation and 
premeditation. 

According to the distinction which I have attempted to explain 
between deliberation and premeditation, if the killing is done 
purposely and maliciously but without deliberation, it is murder in 
the second degree whether premeditated or not. 

To constitute manslaughter, the killing must be done without 
malice express or implied, either voluntarily upon a sudden heat, 
or involuntarily, but in the commission of some unlawful act. 

Express malice is where one person kills another with a sedate, 
deliberate mind, and formed design, such formed design being 
evidenced by external circumstances, discovering the inward inten-— 
tion, such as lying in wait, previous threats, former grudges, &c. 
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Malice is implied by law from any deliberate, cruel act, com- 
mitted by one person against another person however sudden. 

The two degrees of murder and manslaughter, as defined above, 
embrace every case of homicide which is not either excusable or 
justifiable. 

Sec. 107, chap. 53, p. 982, of the Revised Statutes, provides that 
“every person, not being a traveler, who shall wear or carry any 
dirk, pistol, sword in cane, or other dangerous weapon concealed, 
shall upon conviction thereof, be fined in any sum not exeeding 
one hundred dollars.” 

It is a violation of this Statute to carry a dangerous weapon 
concealed, even for the purpose of self-defence. If a man thinks 
proper to do so, he may for such purpose carry a dirk or pistol or 
other dangerous weapon openly, in his hand or otherwise, where 
it can be seen—but not concealed. 

It is a general rule that all homicide is presumed to be malicious, 
and of course amounting to murder, until the contrary appears 
from circumstances of alleviation, excuse, or justification; and it 
is incumbent on the defendant to make out such circumstances to 
the satisfaction of the Jury, unless they arise out of the evidence 
produced against him. 

If one seek another and enter into a fight with him, with the 
purpose, under pretence of fighting, to stab him, if homicide ensue, 
it will be clearly murder in the assailant, no matter what provo- 
cation was apparently then given, or how high the assailant’s 
passion was during the combat, for the malice is express. 

If a person, being in possession of a deadly weapon, enter into 
a combat with another, intending at the time to avail himself of 
it, and in the course of the contest actually use it and kill the 
other, it will be murder; but if he did not intend to use it when 
he began the contest, but used it in the heat of passion in conse- 
quence of an attack made upon him, it will be manslaughter. 

If he use it to protect his own life, or to protect himself from 
such serious bodily harm as would give him a reasonable appre- 
hension that his life was in immediate danger, having no other 
means of escape, and retreating as far as he can, it will be 
justifiable homicide. 

If one man kills another in mere self-defence, it is justifiable. 

Before a person can avail himself of the defence that he used a 
weapon in defence of his life, he must satisfy the Jury that the 
defence was necessary—that he did all he could to avoid it, and 
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that it was necessary to protect his own life, or to protect himself 
from such serious bodily harm as would give him a reasonable 
apprehension that his life was in immediate danger. In such case, 
if he used the weapon, having no other means of resistance, and 
no means of escape, and if he retreated as far as he could, he 
would be justified. 

If a person while carrying a dangerous weapon concealed about 
his person, enter into a contest or quarrel with another, and by 
using language of defiance, or otherwise provokes the other to 
attack him, and during the struggle stabs and kills the other, he 
is not free from blame. It is not a case of mere self-defence, 
however imminent and urgent his danger at the moment the fatal 
stab is given. And the utmost effect that such a state of circum- 
stances can have in his favor, is to alleviate the killing from 
murder to manslaughter. | 

I shall not undertake to state all the evidence in detail, but 
present such a general view of it as may serve to illustrate some 
of the general principles of law which I have laid down, and assist 
you to apply them correctly. 

There is evidence before you tending to prove that the defen- 
dant, Merritt Young, on the night of the 19th of March last, killed 
Israel Phillips, the deceased, in this city, by stabbing him in the 
heart with a deadly weapon,—that Phillips was a young man 
about 20 years of age, and that the defendant is also a young 
man,—that for several months previous they entertained feelings 
of hostility against each other, and that within a short time before 
the fatal stab was made, each of them several times threatened 
to kill the other,—that the deceased was larger, heavier, and 
stronger than the defendant, but that he had been confined to bed 
by sickness for eight or nine successive days, ending three or four 
days before he was killed, and was considerably reduced thereby ; 
that a few moments before the stabbing, they met alone, either 
casually or by the design of one or both of them, near a house 
where the deceased had been in the habit of occasionally sleeping 
previous to his sickness, and near the spot where he was stabbed 
and killed with the knife which is now before you,—that the 
defendant was armed with this knife when they so met, and that 
the deceased had no weapon,—that high words ensued,—that the 
defendant “raised both of his hands or fists like,’ and said “God 
damn you, | will be in that fight,’—that one of them said, “you 
will, will you ?”’ and the deceased immediately ran off a few steps, 
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snatched up a large and heavy pine board from under a tin spout 
where it had been placed some time before to carry off the water, 
instantly returned with it, and holding it in both his hands com- 
menced striking the defendant or at him overhanded with the 
broad side of the board,—that the defendant with his arm or arms 
raised to protect himself from the blows, was backing out when 
the Marshal of the City, who had just stepped out of a Coffee- 
House near by, ran between them, seized the defendant by the 
lapel of his coat with one hand, and at the same time attempted 
to seize the deceased with the other, but did not quite grasp him, 
until the board with which the deceased was striking came in 
contact with the Marshal’s arm, and fell out of the deceased's 
hands and over the Marshal’s back,—that the defendant continued 
to give way, or back out from the deceased until the board fell 
from his hands, and then immediately threw himself towards him, 
and with his arm made a vigorous thrust or stroke at his breast, 
and the deceased instantly thereafter twisted or broke away from 
the Marshal, and ran rapidly into the middle of the street, and fell 
on his hands and knees or prostrate, rose quick as he could, ran in 
a stooping manner to within a few feet of the side-walk when he 
staggered, fell, and expired,—that his body was examined a few 
minutes afterwards by Physicians, who ascertained that he had 
been stabbed between the third and fourth ribs of his left breast, 
through the left ventricle of his heart,—that the wound was mortal 
and must have caused his immediate death. 

There is evidence before you tending to prove that the mortal 
wound was given while the deceased was rising after he fell near 
the middle of the street; on the other hand, there is evidence 
tending to prove that the wound was given after the Marshal 
interfered: between the parties, and before the deceased broke 
away from him. 

The evidence on both sides in relation to the precise time of 
inflicting the wound tends to prove that it must have been done 
after the Marshal came between the parties, and before the 
deceased fell for the last time. There is evidence tending to prove 
that the knife, which is before you, was not seen by any witness 
on the fatal night until the Marshal saw it in the hand of defendant, 
and took it from him, between the place where the deceased broke 
away from him and the place where he first fell. 

There is evidence tending to prove that some minutes after the 
death a cut, apparently made with a knife about an inch deep was 
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seen and examined on the left arm of the defendant below the 
elbow, and that there were bruises on his arm and one on his fore- 
head, but that they were not serious. There was also evidence to 
prove that they were both at the same place of public worship 
that evening, and both went out before the congregation was 
dismissed, and about twenty or thirty minutes before the death. 

* None but mathematical truth is susceptible of that high degree 
of evidence called demonstration, which excludes all possibility of 
error.” 

“Matters of fact are proved by moral evidence alone.” 

“In the ordinary affairs of life we do not require demonstrative 
evidence, because it is not consistent with the nature of the 
subject, and to insist upon it would be unreasonable and absurd. 
The most that can be affirmed of such things is, that there is no 
reasonable doubt concerning them. The true question therefore 
in trials of fact, is not whether it is possible that the testimony 
may be false, but whether there is sufficient probability of its truth; 
that is, whether the facts are shown by satisfactory and competent 
evidence.” “ By satisfactory evidence is intended that amount of 
proof which ordinarily satisfies an unprejudiced mind, beyond 
reasonable doubt.” 

In considering the evidence and in ascertaining what degree of 
credit is due to the testimony of a witness, you ought to avail 
yourselves of your own general knowledge of men and things 
which you have derived from experience and observation. Your 
knowledge of the human heart, its passions, motives, and principles 
of action; of the mind, its powers, qualities, and tendencies; of 
the organs of sight and of hearing, their capacities and powers in 
different men, having equal or different advantages of position ; 
of the nature and properties of light, and of all other matters and 
things requiring your particular attention in the investigation of 
this case. 

You are bound by your oaths to try this cause according to law 
and the evidence. In the opinion of the Court, none but legal and 
competent evidence has been admitted on the trial. It is, there- 
fore, your sworn duty to be influenced in making your verdict by 
nothing but the law and the evidence. Itis quite immaterial what 
you may suppose public opinion to be as to the verdict you ought 
to render. And it is equally immaterial how many Attorneys 
have been concerned in conducting the prosecution or defence, or 
by what motives they were actuated. Such matters are no part 
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of the evidence in the case—they cannot aid you in the discharge 
of your duty, but might mislead you. It is therefore manifestly 
improper to permit such things to operate on your minds or influ- 
ence your judgments in finding a verdict. 

If you are fully satisfied from the evidence that the defendant 
killed the deceased by purposely stabbing him with a deadly 
weapon, he is not excusable on the ground of self-defence, unless 
he has clearly proved, or it otherwise appears to your satisfaction 
from the evidence, that it was unavoidably necessary for him to 
kill the deceased in order to protect his own life, or to protect him 
from such serious bodily harm as would give him a reasonable 
apprehension that his life was in immediate danger. 

And if it is necessary to enable you to decide whether such 
unavoidable necessity existed, that you know at what period of 
the transaction the mortal stab was given, it devolves on the 
defendant to show you, unless it otherwise clearly appears from 
the evidence in the cause. 

If the conflict was not provoked by the defendant, and he was 
not armed with the deadly weapon at the beginning of the contest, 
but casually obtained it during the contest, and was not actuated 
by malice in making the fatal stab, but did it from unavoidable 
necessity in mere self-defence, you must acquit him. 

Honor is a word in common use, that is differently understood 
by different persons. It is not defined in our Criminal Laws, and, 
so far as I know, not mentioned in them. It may be a principle of 
what is called the “Code of Honor,” that a man may take the 
life of his fellow man in defence of his honor, or to avoid the 
imputation of cowardice, but it is not a principle of Criminal Law. 

To justify you in finding the defendant guilty at all, you must 
be satisfied beyond a reasonable doubt that he killed the deceased 
purposely. 

To find him guilty of murder in the first degree, you must be 
satisfied beyond a reasonable doubt that he killed the deceased 
purposely and of deliberate and premeditated malice. 

To find him guilty of murder in the second degree, you must be 
satisfied beyond a reasonable doubt that he killed the deceased 
purposely, but without deliberation and premeditation. 

To find him guilty of manslaughter, you must be satisfied beyond 
a reasonable doubt that he killed the deceased without malice 
express or implied—either voluntarily upon a sudden heat, or 
involuntarily but in the commission of some unlawful act. 
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All that it is ineumbent on the State to prove must be satisfac- 
torily proved, not only by a preponderance of the evidence but 
beyond a reasonable doubt. All that it is incumbent on the 
defendant to prove must be established ; but a mere preponderance 
of the evidence is sufficient for this purpose. 

It is provided by Sec. 1, chap. 26 of the acts of 1846, that every 
person who shall be duly convicted of murder in the first degree, 
shall suffer death or be imprisoned in the State Prison and kept at 
hard labor during life. If you find the defendant guilty of murder 
in the first degree you must say so in your verdict, and if you 
sentence him to be hung you must say so, or if you sentence him 
to be imprisoned in the State Prison and kept at hard labor during 
life, you must say so in your verdict. 

If you find the defendant guilty of murder in the second degree 
you must say so in your verdict, and sentence him to be imprisoned 
in the State Prison and kept at hard labor during life. 

If you find the defendant guilty of manslaughter, you must say 
so in your verdict, and sentence him to be imprisoned in the State 
Prison and kept at hard labor for some specified time, not less 
than two nor more than twenty-one years. 

If you find the defendant not guilty of either crime, you will say 
“not guilty.” 

The Jury returned a verdict of imprisonment in the State Prison 
for two years.” 

D. Wallace, H. Brown, J. Barbour, for the State. 

H. O’Neal, Quales, and Walpole for Young. 


CIRCUIT COURT OF THE UNITED STATES FOR THE DISTRICT OF OHIO, 
NOVEMBER TERM, 1849. 
Zesuton Parker v. Jonn Sri.es. 


PATENT FOR IMPROVEMENT IN THE APPLICATION OF HYDRAULIC POWER TO 
WATER WHEELS—ORIGINALITY—UTILITY—INFRINGEMENT—MEANING OF 
THE TERM PRINCIPLE—MECHANICA L EQUIVALENTS—PRIOR 
DESCRIPTION IN A PRINTED WORK. 

This is an action on the case for an alleged infringement of a 
Patent for an improvement in the application of Hydraulic Power, 
granted to Zebulon and Austin Parker, dated 19th of October 
1829, and renewed for.an additional seven years from the expi- 
ration of the term of the original patent, thereby extending its 


duration till October 19th, 1850. 
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H. Stanbery, T. Walker, and H.C. Noble, for Plaintiff. G.B. 
Smythe, N. H. Swayne, and 8. Galloway, for Defendant. 


The particulars of the plaintiff’s claim will be best understood 
from the instructions asked by his Counsel, and substantially given 
by the Court, which are as follows: 


INSTRUCTIONS ASKED BY PLAINTIFF. 


I. As to the validity of the Patent. 


1. It is the exclusive province of the Court to construe the 
patent, and determine what the patentee claims to have invented ; 
and of the Jury to determine whether he has in fact made, and 
sufficiently described the invention so claimed. And the rule of 
construction is very liberal in his favor, especially as to patents 
granted prior to the present law passed in 1836. 

2. So far as the present action is concerned, the patentee claims, 
1st, the improved wheel by itself. He does not claim the invention 
of a reaction wheel, nor of the idea of pairing or duplicating 
wheels upon a horizontal shaft; but simply his improved wheel. 
2d. He claims the improved method, described by him, of con- 
ducting and applying the water to the wheel. This consists of a 
spiral scroll block placed between two concentric cylinders. Of 
these, he ciaims this use of concentric cylinders as a distinct 
invention, but not the spiral scroll block. 3d. He claims as a 
distinct invention, the combination of the spiral scroll block with 
the concentric cylinders, so as to produce the spout or sluice 
described by the patentee. 

3. In order to sustain kis claim, the plaintiff must satisfy the 
jury that his invention is sufficiently described. Of this they are 
the exclusive judges. And the test is, whether the description 
contained in the specification and drawings, is so full, clear, and 
exact, as to enable a skillful mill-wright to construct the machine 
without invention of his own. 

4. The plaintiff must also satisfy the jury that he was the 
original and first inventor, and that his invention is useful. The 
test of originality is, that the thing invented was not before known 
to him. The test of zovelty is, that the thing invented was not 
known to, or used by other persons in a public manner, and not 
described in any public work. The test of utility is, that the inven- 
tion is of some utility, and not simply frivolous; but the degree of 
utility is notimportant. And of all these matters, the production 
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of the patent is prima facie evidence, throwing upon the defendant 
the burthen of proving the contrary. 

5. The claim in this case being for the invention of distinct 
parts of a machine, and not for a new combination of old elements, 
if the defendant relies upon a prior public knowledge or use, he 
must satisfy the jury that substantially the same parts or elements 
were publicly known or used in the same way before the alleged 
invention of the plaintiff. 

6. If the defendant relies upon a prior description in some public 
work, he must produce a work containing such a description as 
would be sufficient in a patent. 

II. As to infringement. 

1. The term principle, as applied to machines, does not mean a 
philosophical principle, which is not the subject of a p:itent. But 
it means the particular method of producing a given result by 
mechanical contrivance; and where a similar result is produced 
in substantially the same way, there is an identity of principle, 
and consequently an infringement, although the mechanical con- 
trivance may be different in form or proportions, or by the substi- 
tution of mechanical equivalents. 

2. Where the invention of the plaintiff is of distinct parts of a 
machine, and not of a new combination of old parts, it is an 
infringement to use any one of those parts; and if the defendant 
uses either substantially the same wheel, or substantially the same 
mechanical contrivances for introducing or applying the water to 
the wheel, he is guilty of an infringement. 

3. If the jury believe that the mechanical contrivances in the 
Lansing machine, as used by the defendant, for introducing and 
applying the water to the wheel, operate in substantially the same 
way to produce the result, as those invented by Parker, then there 
is an infringement of Parker’s patent. And this consequence is 
not avoided by simply changing the form or proportions of the 
machine, or by substituting one or more mechanical equivalents. 

4. Supposing the Parker patent valid, the only question for the 
jury is, whether the spiral scroll case placed between an outer 
cylinder and an enlarged shaft, which may be an equivalent for an 
inner cylinder, produces substantially the same effect, by substan- 
tially the same mechanical contrivances, as the spiral scroll block 
placed between the two concentric cylinders in the Parker machine. 
If so, the alterations are merely colorable evasions, and there is an 
infringement. 
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The nature of the defence will perhaps best appear from the 
instructions asked by defendant’s Counsel, and which are as 
follows: 

[ The jury, by consent, were permitted to take with them in their 
retirement both sets of instructions. ] 

1. That the claims enumerated under the first head of the 
summary of the plaintiff’s specification, are, 1, “the compound 
vertical percussion and reaction wheel, with two, four, six, or more 
wheels on one horizontal shaft.” This is a claim to the entire 4 
wheel described. It is not stated that any particular part of this F 
compound wheel is claimed, nor that the combination of the whole 
is new. In law, therefore, the claim is for the whole compounded 
wheel and also for each particular part of which it is composed, a 
and if any particular part of this compound “turns out to be old, 
or the combination itself not new, the patent is void.” 

2. The second and third items mentioned under this head of the 
summary, are the concentric cylinders enclosing the shaft, and the 
spout with its spiral termination between them. These things 
are specially claimed as parts. Being so claimed, if any of them 
are found not to be new at the time of the plaintiff’s invention, or 
were described in the Dictionary of Arts and Sciences, which is in 
evidence, the patent is void. (It is claimed by the plaintiff’s 
Counsel that the second and third claims of this summary entitle 
them to claim them in combination, although they are not so claimed 
in the specification; if the Court should be of that opinion, then) 
we ask the Court to charge the jury, 

3. That they must be satisfied that the patentees were the 
inventors of the entire combination. If these parts were before 
used in any combination less than the whole, or if the combination 
up to a certain point had before existed or been described in a 
public work, and the patentees have only added other parts to the 
old combination, the claim to the entire combination of these parts + 
cannot be sustained. . 

4. That where the claim is for a combination of parts, the use . 
of any of these parts less than the whole is no infringement. at 


5. We ask the Court further to instruct the jury, that a contri- | 

vance or part of machinery, to constitute a mechanical equivalent, , 

. must be used to produce the same effect, substantially in the same 
way. That the names or forms of things are of little importance. 
| To be mechanical equivalents, they must accomplish the “same 
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purpose, object, or effect.” If their forms are alike, but their 
effects are different, they are not equivalent. 


[ As there are many suits pending in the United States for the infringement of the 
Parker patent, (more than two hundred in Ohio alone,) we shall attempt to give a very 
cendensed statement of the evidence.] 


EVIDENCE FOR THE PLAINTIFF. 


Isaac Morton testified to the admission of defendant that he was 
using a turning wheel, and that the model in Court was a correct 
representation of it. Is well acquainted with the construction of 
water wheels. Considers that Parker’s wheel is a great improve- 
ment over the old reaction wheels previously in use. That the 
arrangement of the concentric cylinders and the spiral terminating 
spout, are new and useful improvements. Had never seen these 
improvements before the date of Parker’s patent. The object and 
effect of them are to apply the water to the wheel in the line of 
motion, and at as great a distance as possible from the centre— 
giving it greater leverage. Has used the old reaction wheel and 
Parker’s improvement—find a gain of twenty per cent. in the 
Jatter over the former. Can saw as much with a Parker’s with 
six feet head, as with the old reaction wheel with nine feet head 
of water. The scroll keeps the water up to its work, by dimin- 
ishing in volume as the water is expended. The application of 
the water to the wheel in the Lansing wheel, is substantially the 
same as Parker’s. Lansing’s will do more work with the scroll 
than without it. The scroll is an improvement to the action of 
both wheels. 

James Sloan. \ have followed the millwright business twenty- 
seven years. Have made many experiments in the application of 
Hydraulic power. I consider the improvements of Parker in the 
wheel, and in the method of applying the water, to be original 
with him, and of great service. There is a gain in Parker’s of 
twenty per cent. over the old reaction wheels. Lansing’s scroll is 
the same in principle as Parker’s—has the same effect. The water 
impinges upon all the buckets at the same time, by means of 
substantially the same contrivance. The enlarged shaft in Lan- 
sing’s is a mechanical equivalent for the inner cylinder of Parker’s. 

Dr. Thomas G. Clinton. Ihave been a member of the Examining 
Corps in the Patent Office. The class of water wheels was within 
my supervision. Ihave examined Parker’s patent in the office— 
applications were frequently rejected upon it. I saw Lansing’s 
patent there. The points of novelty in Parker’s wheel are the 
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narrowed rim, and the method of forming the heels and points of 
the buckets of area of circles, making the issues tangential. The 
concentric cylinders and the wedge shaped scroll are novelties. 
The water passing between the cylinders acquires a vertical 
motion, and the scroll diminishing in its violence by approaching 
the face of the wheel, keeps it up to its works The water is 
applied in the most economical and efficient manner. 4 

Lansing’s wheel is enclosed in a spiral scroll shute, which is ay 
made to traverse round and approach its outer verge. It is 
substantially the same as that of Parker’s in intention and opera- 
tion. The vertical motion would not be so perfect without the 
inner cylinder, nor could the water be so economically applied | 
without the scroll. The part of the wheel to which the helix is 7 
applied makes no substantial difference. 4 

Edward H. Knight. lam a Patent Agent, and have examined a 
water wheels in the Patent Office and elsewhere. I have exam- 4 
ined the Parker patent, and seen the wheel in operation. The iT 
water is let on from a sluice between concentric cylinders. The 
outer cylinder gives it a vertical motion, and the inner cylinder 
keeping it from the centre gives it greater effect. The scroll which i 
winds round between the cylinders gradually approaches the face a | 
of the wheel, directs the water towards the wheel, and, diminishing | # ; 
in volume as it passes round, in proportion as the volume of water qf 
is diminished by passing through the issues, keeps the remainder 
up to its work, causing the water to press equally upon the whole 
circumference of buckets. In the wheel there are points of novelty 
in the rim, the buckets, and the issue, which have been before 
explained. 

The method of applying the water in Lansing’s is substantially 
the same, the effect on the oblique buckets, identical. The scroll 
shute which winds round the wheel has the effect of keeping the 
diminishing volume of water up toits work as the scroll in Parker’s, 
and also of giving the vertical motion which is the duty of the 
outer cylinder in Parker's. The enlarged shaft in Lansing’s per- 
forms the office of the inner cylinder of Parker’s. The spiral is 
identical in its effect in both, and there are in Lansing’s mechan- 
ical equivalents for the inner and outer cylinders of Parker’s. 
Economy is secured by the use of the scroll. | 

Jesse J. Cail, testified to the fact that defendant had told him 24 
that the Lansing wheel would do double the work of the flutter 
wheel, under same head. 
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FOR THE DEFENDANT. 


Clark Williams. \ have been engaged in the practical appli- 
cation of Hydraulic power. The principal power in Parker’s wheel 
is reaction, caused by destroying the equilibrium of pressure in 
the wheel. The Toulouse wheel exhibited, involves the same 
principles of action as Parker’s—that is, they are both reaction. 
The issues and discharge are different. Parker’s is superior in 
that respect. The introduction of the scroll block is an improve- 
ment, by preventing disturbing currents. It preserves the current 
in its proper place, does not accelerate it. There is little or no 
percussion in the wheel. There is a whirling motion produced in 
the Toulouse similar to that in the Parker wheel, the scroll having 
the same effect as Parker's outer cylinder. Lansing’s scroll has 
the same effect as the cylinder in the Toulouse in producing a 
vertical motion, and as the scroll in Parker’s in diminishing in 
volume and preventing disturbing currents. The scroll block is 
of no service with a vertical shaft. There is no vertical motion 
in the cylinder when the wheel is full. Lansing and Parker have 
spiral scrolls for bringing up the diminishing volume of water to 
different surfaces for the same purpose. The power of reaction 
is sufficient to account for the motion of Parker’s wheel. 

Dr. Chartres. (have had in former years some practical expe- 
rience in millwrighting. In Parker’s wheel and method of applying 
the water, the scroll is injurious, for it creates greater friction. 
There is no value in the inner cylinders—they have no effect in 
directing the water. The Parker wheel is the best wheel exhibited ; 
in its mechanical construction it is much superior. The appli- 
cation of the scroll in Parker’s and Lansing’s only differs in the 
part of the wheel to which it is applied—to the periphery of one 
and the face of the other, it has the same good effect and the same 
evils in both. Parker’sis the best. Were the scroll removed from 
the Parker wheel, it would be similar to the Vermont wheel as 
exhibited by model. A square forebay is as good as a cylinder. 
The inner cylinder is new, but the wheel is the only valuable 
part of Parker’s invention. 


[ Several witnesses deposed to the existence of several pairs of wheels on a horizonta} 
shaft, prior to the issuing of Parker’s patent. And this was admitted by plaintiff ’s 
Counsel, in relation to wheels constructed by Roswell Wilcox.]} 


Russell Bradley. In 1825 or ’26,1 saw several cast iron reacting 
wheels placed on a horizontal shaft, in a mill at Willesden, Chit- 
tenden County, Vermont. I constructed the model exhibited in 

















Zebulon Parker v. John Stiles. 175 


Court. The gate was not hoisted, and I could not see the interior 
of the case between the wheels. I have shown several things in 
the model that I did not see, and suppose them to be correct. I 
guessed at a great part of it. It was a new wheel. I did not 
examine it closely. I have guessed the whole interior arrange- 
ment; | did not look in. 

John Pope, testified to having seen two wheels on a horizontal 
shaft with a water split between them, in the year 1818, in Morgan 
County, Ohio. The case between the wheels was cylindrical, and 
the water was introduced under the shaft; the half of the cylinder 
over the shaft was solid, not admitting the water, which only filled 
the buckets as they came round to the lower half of the case. 

Christopher Aumack testified to having seen in 1824 or ’25, near 
Eldridge, Onondaga County, New York, a scroll round a wheel on 
a vertical shaft with radial floats, like an inverted flutter wheel— 
described it as similar to Lansing’s. 


[Several millwrights testified that they considered the scroll block injurious, and 
others that it had no effect, and might be reversed without alteration in the power of 
the wheel, and others as to the power attainable by the different methods of applying 
the water, overshot, undershot, reaction, &c. &c.] 


PLAINTIFF REBUTTING. 


Dr. T. G. Clinton, recalled. I have examined the Toulouse, 
Vermont, New York, and Parker wheels—there is a slight resem- 
blance, but a substantial difference. The tendency to a vertical 
motion in the Toulouse is very imperfect—there are eddies produ- 
ced; the action is principally by percussion. There is no vertical 
motion in the Vermont wheel; the water is admitted under and 
over shaft. 

James Sloan, I have experimented with and without scroll. I 
obtained a coefficient of 64.3 per cent. without, and 71 with the 
scroll; the old reaction gave 50.3. On reversing the scroll I 
obtained .02. There is a substantial difference between the 
Vermont and Toulouse wheels, and Parker’s. Neither of the 
former have an inner cylinder nor a scroll. I always, in putting 
in wheels, use the scroll. A wheel is loaded when more water is 
let on to a wheel than the issues require. 

Edward H. Knight. 1 consider that there is a substantial differ- 
ence in the application of the water, in the Vermont, Toulouse, 
and the Parker wheels. There can be no vertical motion in the 
Vermont wheel, due to the method of applying the water,---what- 
ever motion may exist is produced by the wheel, and is a waste of 
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power. In Parker’s the vertical motion is produced for the purpose 
of more effectually applying the power of the water; while in the 
other the wheel is made to keep a body of water whirling round. 
Though water in a state of quiescence presses equally in all 
directions, water in motion presses with greater power upon 
surfaces placed across its line of motion, than surfaces parallel 
to it. There is in the application of the water and in Parker’s 
wheel, a power over and above what is due to reaction, derived 
from the impingement of the water with a momentum due to its 
velocity, upon the buckets placed obliquely in its line of motion. 
It may be called percussion. I see no reason to quarrel with the 
term. 


[ Several millwrights were called, who testified that they used the scroll, and that 
when carefully put in, it very materially assisted in driving the wheel, and that by it 
great economy of water was attained. ] 


Judge Leavirr charged the Jury, substantially as follows : 


The plaintiff, under a patent issued originally to Zebulon Parker 
and Austin E. Parker, dated the 19th of October 1829, and renewed 
in the name of Zebulon Parker, October 19, 1843, claims an 
exclusive right to an improvement in the application of Hydraulic 
power to a water wheel, and seeks to recover in this action, for 
an alleged infringement of that right, by the defendant, in the use 
of a water wheel, known as the Lansing wheel. It is the duty of 
the Court, by a fair construction of the patent, to decide, whether 
in all substantial particulars, it conforms to the requisites of the 
law. And it is now a principle, settled by the concurrent opinions 
of some of the most enlightened jurists of this country, that 
patents, securing to inventors the just rewards of their labor and 
industry, are to be construed liberally, and with a fair purpose of 
carrying out the object of the constitutional provision on this 
subject, and the legislation of Congress based upon it. It is now 
justly held, that these exclusive rights are not to be viewed in the 
light of odious monopolies, but as the result of a policy, at once 
beneficent and wise. The Constitution of the United States (Art. 
I. Sec. 8,) has conferred on Congress, among other delegations of 
power, the right to pass laws “to promote the progress of science 
and useful arts, by securing for limited times, to authors and 
inventors, the exclusive right to their respective writings and 
discoveries.” And Congress,in the exercise of the power thus 
granted, have from time to time passed laws on this subject, 
designed to give practical effect to the constitutional provision. 
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At this day, there are probably few who doubt the justness and 
wisdom of this policy. That it has been followed with good 
results, in stimulating our countrymen to intellectual effort, and 
has thereby contributed essentially to our rapid national advance 
in “science and the useful arts,” is too clear for controversy. 

Without extending this view, I proceed at once to the enquiry, 
whether the plaintiff in his patent and specification, has so far 
complied with the provisions of the Patent law, as to be entitled 
to the benefits of the invention which he claims. If this invention 
is not described with reasonable certainty and precision, the 
patentee can claim nothing under his patent. The Statute requires, 
“that before any inventor shall receive a patent for any such new 
invention or discovery, he shall deliver a written description of his 
invention or discovery, in such full, clear, and exact terms, avoid- 
ing unnecessary prolixity, as to enable any person skilled in the 
art or science to which it appertains, or with which it is most 
nearly connected, to make, construct, or compound the same.” 
The object of this provision is two fold: 1. That when the term, 
for which the patentee has enjoyed an exclusive right, has expired, 
and his invention becomes the property of the public, such means 
of information may be accessible through the records of the Patent 
Office, as will enable others to avail themselves of its benefits : 
and, 2. That while the patent is in force, others may be informed 
of the precise claim of the patentee, and may not ignorantly 
infringe his exclusive right. 

The first question for the decision of the Court is, whether on 
the face of the patent, this Statute requisite has been substantially 
complied with. But as it is not contended by the Counsel for the 
defence, that the patent, in the particular referred to, is defective, 
it will not be necessary to examine minutely the claims in this 
patent, with a view to the question, whether it is so “full, clear, 
and exact” in its specifications, as to answer the demands of the 
Statute. It is sufficient to observe here, that it is a claim for a 
discovery of several improvements, claimed as original, in the 
application of Hydraulic power to the propulsion of the water 
wheel. Its specifications appear to be minute and practical. It 
is for the jury to decide, whether from the evidence they are suffi- 
ciently so, to enable a skillful mechanic to construct the thing 
which is described. 

But, it is insisted that this patent is void, on the ground that the 
patentee in the exhibition of his invention, has not distinguished 
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between what is his own, and what was before known and in use. 
And it is quite clear, if the patentee has claimed any thing, as a 
material part of his combination, as new and original with him, 
which is proved to have been discovered prior to the emanation of 
his patent, it is fatal to it. The Statute requires the patentee 
particularly to “specify and point out the part, improvement, or 
combination, which he claims as his own invention or discovery.” 
The object of this provision is to prevent any one from claiming 
as his own invention, that which was not new. It would be 
obviously unjust, and in contravention of the spirit and design of 
the Patent laws, that an inventor should be protected by a patent, 
in the exclusive enjoyment of what was not his own, and that 
others should be restricted in the use of what rightfully belonged 
to the public. It is true, the Statute provides, in case a patentee 
unintentionally, and without any fraudulent purpose, claims as a 
part of his invention what is not original, being apprized of the 
fact, he may disclaim for such part, if such disclaimer be made 
within a reasonable time, and may still recover for the infringe- 
ment of such parts of what is claimed in his specifications, as shall 
appear to be original. In this case, no such disclaimer has been 
entered ; and, if the objection above stated exists, the plaintiff 
can not recover, even if the jury are satisfied the defendant has 
infringed the parts of the plaintiff’s invention that are original. 
This, | understand to be the law, as settled by the adjudication of 
some of the most respected judicial tribunals of the country. 

It is an important enquiry therefore in this case, whether the 
plaintiff in his claim has embraced more than his invention. It is 
insisted his patent is obnoxious to this objection in three particulars : 
First, that he claims the arrangement of two, four, six, or more 
wheels, on a horizontal shaft; Second, the concentric cylinders, 
enclosing the shaft; and, Third, the spout conducting the water 
to the wheel, with its spiral termination. 

It has already been noticed as a correct general principle, 
applicable to the construction of patents, that they are to be 
interpreted liberally. It is also well settled, that the whole 
instrument—that is, the patent, embracing the specification and 
drawings—is to be taken together; and, if from this, “the exact 
nature and extent of the claim made by the inventor can be 
perceived, the Court is bound to adopt that interpretation, and to 
give it full effect.” 

The first point of the enquiry is, whether the patentee has 
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claimed the arrangement of the wheels, on a horizontal shaft, as 
a part of his invention. To arrive at a just conclusion on this 
head, it will be necessary to examine with some minuteness, te 

different parts of the instrument before the Court. And, it is A 
material to notice in the first place, that the general character of Eh | 
the patentees’ invention, as set forth in the patent itself, is declared 
to be, “a new and useful improvement in the application of 
Hydraulic power.” In his specification and claim, he describes 
minutely the several inventions or improvements, by which he 
proposes to accomplish that end, all of which he claims as original. 
In the prefatory part of the specification, the invention of the 
patentee is said to consist of “anew and useful improvement in 
the application of Hydraulic power, by a method of combining 
percussion with reaction, applied and exemplified in, 1. A com- 
pound vertical, percussion, and reaction water wheel, for saw 
mills and other purposes, with the method of applying the water 
on the same. 2. An improved horizontal reaction water wheel, 
with the method of combining percussion with reaction on it. 3. 
A method of combining percussion with reaction, on common 
reaction wheels, or those already in use.” It is then stated, that 
“the principle upon which this improvement is founded, is that of 
producing a vortex within reaction wheels, which by its centri- 
fugal force, powerfully accelerates the velocity of the wheel, and 
adds proportionally to its momentum.” Thus far, the great pur- 
pose of the invention—namely, the application of Hydraulic power es 
to the propulsion of water wheels, by a new and improved method 
—is distinctly and intelligibly exhibited. The patentee then | 
proceeds, under three distinct heads, corresponding with those P 

above stated, at great length, minutely to set forth the modes and i. 
appliances by which the object of his invention is to be effected. 
In the beginning of the first division of these specific directions, 
it is stated that “the compound vertical percussion and reaction 
wheel has two, four, or more reaction wheels, on a horizontal 
shaft, made of iron or wood,” &c. In the conclusion of the specifi- : 
cation, the patentees say, “The parts of the above described : 
machinery, claimed as original, and our invention, in all their 
necessary dimensions and proportions, and for the use of which 
we seek an exclusive privilege, are as follows, to wit: 1. The 
compound vertical percussion and reaction wheel for saw mills 
and other purposes, with two, four, six, or more wheels on one 
horizontal shaft. The concentric cylinders enclosing the shaft, 
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and the manner of supporting them. The spouts which conduct 
the water into the wheels from the pentstock, with their spiral 
terminations between the cylinders. 2. The improvement in the 
reaction wheel by making the buckets as thin at both ends as they 
can safely be made, and the rim no wider than sufficient to cover 
them. The inner concentric cylinder. The spout that directs the 
water into the wheel, and the spiral termination of the spout 
between the cylinders. 3. The rim and blocks or planks that 
form the apertures into the wheels, and the manner of forming 
the apertures. The conical covering on the blocks,” &c. 

Under the first of the foregoing heads, construing its language 
in connection with the prefatory part of the specification above 
cited, it is clear the claim intended to be made, was that of the 
wheel called the compound vertical percussion and reaction wheel ; 
the concentric cylinders enclosing the shaft, and the manner of 
supporting them; and the spouts which conduct the water to the 
wheel. It cannot be held to embrace the arrangement, or dupli- 
cation of wheels, on a horizontal shaft, as a part of the invention 
of the patentees. This arrangement is introduced, and perhaps 
unnecessarily, as descriptive or explanatory of the mode by which 
the wheels were to be used, but not as a part of the invention. I 
think this construction is obvious from several considerations. 
First. The wheels are described as compound vertical percussion 
and reaction wheels; and I suppose it to be a self evident 
mechanical truth, that a wheel, vertical in its position, could be 
no otherwise used than by attaching it to a horizontal shaft. 
And, it is scarcely possible to conceive it was intended to claim 
such arrangement, whether the wheels consist of two, four, six, or 
more, as an original invention. Second. If it was intended to 
claim this arrangement as a distinct discovery, by analogy to the 
manner in which the other improvements are stated, it would have 
been separately set forth as such, and not as a mere incident to 
the claim of the improved wheels. Third. The arrangement of 
the wheels on the shaft, has no necessary connection with the 
improvement of the wheels and the consummation of the general 
object of the patentees’ invention, announced in the patent to be, 
“a new and useful improvement in the application of Hydraulic 
power.” 

Again: it is laid down as a rule for the construction of specifi- 
cations, that the language used is to be so received, as consistently 
with its fair import, “will make the claim co-extensive with the 
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actual discovery.” “So that, a patentee, unless his language 
necessarily imports a claim of things in use, will be presumed not 
to: intend to claim things which he must know to be in use.” 
Curtis on Pats. §132. Now the arrangement of wheels on a 
horizontal shaft has been long known and used; nor can it be 
presumed that these patentees were ignorant of that fact, and 
intended to claim it as new. 

Upon the whole, I entertain a clear conviction that the arrange- 
ment of the wheels on a horizontal shaft, is not, by a fair con- 
struction of the specification, to be viewed as a part of the invention 
claimed by the patentees. 

It is also insisted, that the concentric cylinders enclosing the 
shaft, and the spiral conductors for leading the water to the wheels, 
are claimed as parts of the patentees’ invention, and that the 
proof is, they are not original with them. It is contended that the 
evidence in the case shows, that these mechanical contrivances 
are the same substantially as those used in the Toulouse mills; 
the description and model of which, is in possession of the jury. 
That the matters stated above, are within the claims of the patent, 
seems not to admit of doubt; and it is for the jury to say, whether 
there is evidence that they were before known and used. 

Having disposed of these points, 1 will, with as much brevity 
as possible, state my views of some other principles of law, appli- 
cable to the case before the jury. And in the first place, to entitle 
the plaintiff to recover in this action, the jury must be satisfied 
that the invention embraced in the plaintiff’s patent is “new and 
useful.” This is a statutory requisite, and lies at the foundation 
of the plaintifi’s right to a verdict at the hands of this jury. The 
patent, however, raises the presumption of the novelty and utility 
of the plaintiff’s invention. Before a patent can issue, the person 
applying for it is required to make oath, that he is, as he verily 
believes, “the original and first inventor or discoverer” of the 
improvement, or invention, for which he seeks a patent. And it 
has been held, that this oath, constituting as it does a part of the 
letters patent, and being in evidence to the jury, forms a legal 
ground for the presumption of the novelty and originality of the 
patentees’ claim, until the contrary be proved. Upon this enquiry, 
the burden of proof is thrown upon the defendant; it being the 
province of the Court to decide what constitutes novelty, and of 
the jury to determine, from the evidence adduced, whether the 
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patentees’ invention is new. The same remarks apply also to the 
subject of the utility of the invention. 

The Statute requires, that the patentee should have been the 
original and first inventor. If the invention, which is the subject 
of the patent, had been previously known or used, or had been 
described in any public work, or had been in public use, it is not 
patentable, and no exclusive right would be conferred on the 
patentee. Ina word, it must have been original with the inventor, 
and not known to others. The only exception to this rule, under 
our patent law, exists in the case of an individual obtaining a 
patent, believing the invention to have been original with him, 
and it is made to appear, it had been Anown in a forcign country, 
but not patented there, nor described in any written publication. 
This proof in the case supposed, would not vitiate the patent. 

The want of novelty in this case, constitutes one of the grounds 
of defence. It is insisted, that the plaintiff’s water wheel, with 
the mode of applying the water, has been long known and used. 
And proof is adduced, that before the emanation of the plaintiff’s 
patent, structures and mechanical contrivances alleged to be 
substantially identical with those of the patentee, were known 
and in use in France, and also in several of the States of this 
Union. Ido not propose to examine the evidence on this point, 
as it will be for the jury to decide on its force and conclusiveness. 
It may not be improper to remark however, that where the defence 
that a mechanical contrivance claimed to be essentially similar to 
that covered by the plaintiff’s claim, is set up, and the proof relied 
on, is a description of such structure, contained in a printed pub- 
lication, such description must have been sufficiently full and 
precise to have enabled a mechanic to construct it; and must also 
have been, in all material respects, like that covered by, or described 
in, the plaintiff's patent. The jury have the evidence, in the 
models exhibited, and the oral testimony of witnesses on this point; 
and it will be their province to decide it. I pass from it with 
the single remark, that proof of the previous use of a structure, 
bearing some resemblance in some respects to the improvement 
of the plaintiff, and which might have been suggestive of ideas, 
or have led to experiments, resulting in the discovery and com- 
pletion of his improvement, will not invalidate his claim, under his 
patent. 

On the subject of the utility of the invention patented to the 
plaintiff, it is only necessary to say, that it must be proved to be, 
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to some extent useful. But Courts are not rigid and strict on this 
point. In the absence of proof by the defendant, that the thing 
patented is absolutely frivolous and worthless, the presumption of 
utility raised by the patent itself, would be sufficient, so far as this 
point is concerned, to sustain the patent. The jury probably will 
have no difficulty on this subject, as there is positive proof by 
competent witnesses, that the plaintiff’s improvement is valuable. 

If the jury should come to the conclusion that the plaintiff’s 
patent embraces a patentable subject, within the principles stated 
by the Court, they will proceed to the enquiry, whether the defen- 
dant has infringed the plaintiff’s exclusive right, in the use of what 
is called the Lansing wheel, with its fixtures; a model of which 
is before the jury, and which they will have wih them in their 
retirement. 

On the question of infringement, the burden of proof is with the 
plaintiff. He must make it appear, to the satisfaction of the jury, 
that the defendant has violated the exclusive right granted by his 
patent. And in order to make out the fact of infringement, the 
plaintiff must prove that the defendant has used his invention, 
either in the precise form in which it is constructed under the 
patent, or, in a form, and on principles, substantially the same. 
To constitute this identity, and to make out the fact of infringe- 
ment, it is not necessary that the structure or machine used by the 
defendant, should be the same in appearance, form, or proportions, 
as that invented and patented by the plaintiff. It has been well 
said by a distinguished Judge in this country, that “simply changing 
the form or proportion of a machine, shall not be deemed a new 
discovery.” If the operative principle of the two machines be the 
same, the substantial identity contemplated by the Patent law, is 
established. The learned Judge, who, when present, is the presid- 
ing Judge of this Court, has very lucidly defined the principle of 
a machine to be, “the particular means of producing a given 
result, by a mechanical contrivance.” It is obvious, if by a mere 
colorable difference in form or structure, a patented machine or 
invention can be infringed, a patentee has no security for his rights ; 
nor would it be possible to carry out the great ends of our Patent 
Right system. In most cases, the patentee, whatever may have 
been the amount of patient thought and toil employed in the 
completion of an invention, and however useful and meritorious 
it might be, would fail to receive and enjoy the just rewards of 
his efforts. 
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In this case, it is insisted that the defendant, by the use of what 
are designated as mechanical equivalents in the structure used by 
him, has infringed the rights of the plaintiff. On this subject, I 
shall succeed in stating my views to the jury, in a more intelligible 
manner than by any other method, by quoting from a learned 
work on the law of Patent Rights, lately published. In this work 
the author says, the true question is (referring to the identity of 
mechanical structures,) “ whether under a variation of form, or by 
the use of a thing bearing a different name, the defendant accoin- 
plishes the same purpose as that accomplished by the patentee in 
his contrivance.” The same writer also remarks, “that there 
may be different modes of obtaining the same object; and, if after 
a patent has been obtained for a particular thing, another person, 
without borrowing from that patent, has invented a new mode of 
accomplishing the same thing, he will be entitled to a patent, and 
would not infringe the rights of the previous patentee.” 

The question of the identity of the invention embraced in the 
plaintiff's patent, and that used by the defendant, is to be decided 
by the jury upon the evidence. That evidence consists in the 
models of the two structures, which are exhibited to the jury, and 
in the opinions of the experts, who have given their testimony on 
this point. I donot propose to detain the jury with any remarks 
relating to the identity of these structures. The jury, by the 
inspection of the models, and the testimony of the experts will 
doubtless be able to arrive at a satisfactory conclusion on this 
point. I will here however observe, that great respect is due to 
the views and opinions of scientific individuals, and practical 
mechanics, on the question of the identity of different mechanical 
structures. From their acquaintance with the elements of mechan- 
ical science, they are enabled satisfactorily to decide this question, 
while to others, it might seem involved in obscurity and doubt. 
The jury have the testimony of several unimpeachable witnesses 
examined as experts in this case, to whose opinions, I doubt not, 
they will be disposed to give due weight. 

The jury returned a verdict for the plaintiff, assessing the 
damages at $150. 


( 185 ) 


JUDGE HARTS OPINION IN THE ROLL CASE. 


This very extraordinary document, published in the last number 
of this Journal from the learned Judge’s own hand, is worthy of 
more partioular attention than it has, as yet, received. If the 
principles declared in it be true, the importance of the occasion 
makes it proper that they shall be invested with any new strength 
in the estimation of the public, which a free discussion may give 
them. On the contrary, if they be false, they ought to be exposed. 

The opinion is introduced by the following language of the 
learned Judge: 

“'The complaint in this instance does not come before the Court 
in the form of an indictment, but like all other impeachments, is 
in its nature a criminal proceeding—criminal, because, if sustained, 
the accused is sent forth stripped of his office, and stamped with 
the brand of official misconduct. 


“The proceedings thus viewed, upon what principles shall we 
proceed in our investigation of the charge? What rules shall 
we adopt in passing upon the facts? We cannot presume the 
Clerk guilty; nor can we adjudge him guilty upon evidence not 
adduced at the hearing of the complaint, and which he has had no 
opportunity to meet. Upon every principle of law and justice, 
we are bound to presume innocence, and upon that presumption 
act, until the contrary is established by clear and satisfactory 
evidence.” 

This language presents two propositions. The first declares 
the complaint before the Court a criminal proceeding; and, being 
such, the second declares, that the Respondent cannot be pro- 
nounced guilty without proof. As to the first of these propositions, 
the complaint is declared to be a criminal proceeding, “ because, if 
sustained, the accused is sent forth stripped of his office, and 
stamped with the brand of official misconduct.” This test of 
what is to be regarded as a criminal proceeding in a complaint 
like the one before the Court, clearly involves the idea that all 
proceedings must be regarded as criminal which might lead to a 
Clerk’s removal, whatever might be the charge. Now, I appre- 
hend the language of the Court in this particular is entirely and 
radically wrong. It necessarily assigns to the word “ misbehavior,” 
as used in the Constitution, a meaning which it could never have 
been intended it should have. To be sure, a Clerk may commit a 
crime in office for which he shall be removable; but he may also 
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be removable for a hundred acts of “ misbehavior,” which nobody, 
much less a Lawyer, would think of calling crimes. An ordinary 
contempt of Court is not a crime; a capricious refusal to perform 
a particular duty would not be a crime. Innumerable instances 
of gross misbehavior from incompetency, whether temporary or 
permanent, might occur, which should be visited with instant and 
summary removal without a trial—on the same principle that a 
juror or a witness is punished by fine, and perhaps imprisonment, 
for the contempt of non-attendance upon the orders of the Court— 
and yet no Lawyer would, for an instant, think of classing such 
instances in the category of crime. I repeat: the language of the 
Court in this particular is out of place. It involves a confusion of 
ideas; and thus discloses an ignorance or perversion of the proper 
use of terms, which cannot fail to bring distrust upon an opinion 
that might otherwise, perhaps, be entitled to respect. 

The second of the above propositions, viz: that the proceeding 
being criminal, therefore, “the Respondent cannot be declared 
guilty without proof,’ is more remarkable than the jirst, for two 
reasons: First, because it is a truism which no child would think 
of disputing; and yet it is put with solemn gravity as though 
disputed, and as though it were to lead to some great deduction 
in the case; and, Secondly, because it clearly implies that if the 
proceeding could be divested of its character of criminality, there 
might be a conviction without proof; which is simple nonsense. 
If the learned Judge’s language, as above quoted, does not bear 
me out in this interpretation of him, there is no force in logic or 
no meaning in words. 

But this idea of “criminality” as before intimated, is founded in 
an entire misconception of the word “misbehavior,” in both its 
meaning and effect. In its meaning, because the purpose of the 
Constitution evidently is, as it ought to be, to place under the 
direct supervision and order of the Court, the conduct (whether 
criminal or otherwise,) in all his duties, of its most important 
ministerial officer. It is evident that the very motion of the wheels 
of government in the most important of its departments, requires 
that this power of supervision, to be promptly, and perhaps sum- 
marily exercised, should exist somewhere: and it is equally evident 
that it can exist nowhere so properly as in the Court; and hence 
the Constitution has wisely placed it there, to be exercised under 
the constitutional responsibilities which appertain to all its other 
powers. But this misconception of the word “misbehavior,” 
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extends as well to its effect as to its meaning. In the opinion of 
the Court, this effect extends no further than to the question of 
guilt or innocence in the intention of the Clerk—no matter how 
grossly wrong, absurd, or ruinous may be the act with which he is | 5 
charged. Now the truth is, and must be, that the provision of © Bi 
removal for misbehaviour has a paramount reference to the public 
good. The most mischievous things may be done by a Clerk, 
through imbecility of mind perhaps, without the slightest suspicion 
of dishonest purpose, and yet involving the very being of the 
government. He might, for instance, declare the whole election 
system unconstitutional; and treating it so, refuse to perform any 
of the duties prescribed by it: and on a motion to remove him for 
misbehavior in his office, he is permitted to retain his place, 
because, forsooth, he cannot be charged with any criminal intent! 
The proposition is too absurd for grave discussion. The fact 
undeniably is, that the constitutional provision for removal is f ; 
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intended for fools as well as knaves. It might be a dead letter in 
a thousand instances of the most vital interest to the general 
good, if it apply not to the one case as well as to the other. 





But to proceed with the opinion. The learned Judge says: 


advert to the nature of the office, and the tenure by which it is 
held, as there seems, to the Court, to be some misapprehension 
upon the subject. The Clerk is not a creature of the Court but 3 
of the Constitution. yi 

“ The 9th section, third article, confers upon the Court the power (: 
to appoint the officer, but this can only be exercised under a defined 3 
limitation. We can appoint no man permanently who has not a i 


: 

| 

“Before proceeding to the proofs in this case, it is proper to A ; 
ie | 





certificate of his qualifications from three Judges of the Supreme 
Court. He is appointed for seven years, and not during the 
pleasure of the Court. And for that period when appointed, he 
has the right—the legal right—to exercise the duties of the office 
and receive its emoluments, unless removed—not capriciously by 
the Judges who for the time being compose the Court—but by a 
deliberate sentence adjudging him guilty of misbehavior. The 
power to remove him is not inherent in the Court; it results only 
from a judgment of misbehavior fairly and legally pronounced.” 


Now what is the import of all this language? Why simply 

that a Clerk can be removed by the Court only for misbehavior. 

Does any body doubt this? Certainly not. The whole statement, 

f therefore, is gratuitous. It is, to my apprehension, utterly point- 
| less in any application, except as it begs the whole question as to 
the necessity of a criminal intent. In that view, its purpose is 
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sufficiently answered in what I have already said. The learned 
Judge goes on to say: 


“Having thus glanced at the nature of the orrice, and the 
tenure by which it is held, let us inquire into the character of the 
duties which are devolved upon tue orricer. The character is 
manifestly two-fold—such duties as connect themselves with the 
Court in its administration of the law, and, such as do not so 
connect themselves. In respect to the first, we can order and 
direct the Clerk in advance, and they always relate to matters over 
which the Court has jurisdiction. But in respect to the second, we 
can give the Clerk no order—no direction, because they relate to 
subjects over which the Court has no jurisdiction. To this latter class, 
we think, maybe referred, the particular duty out of which this 
complaint has arisen. The granting of a pedlar’s license, or a 
license to keep a ferry, or to be married, is of the same character.” 


True, the character of the Clerk, in relation to his duties, is two- 
fold; referring to duties within the Court, and duties, so to speak, 
without the Court. True again,in respect to the first class of 
duties, the Court may direct the Clerk; and in the second class, 
not. But what has this to do with the power of the Court to 
punish the Clerk for misbehavior? He is as much a Clerk in the 
second class of duties as in the first ; and is equally liable to misbehave 
in both; and the Constitution has not so discriminated between the 
two, as that he shall be exempt from liability to removal in the 
one any more than in the other. Hence, before you can place 
him beyond the bearing of the Constitution, you must make him 
cease to be a Clerk; and this the Court, in effect, have attempted 
to do, as will appear from what follows: 


“In all the duties of the first class, to which we have referred, 
the Clerk acts as a ministerial officer merely; whilst of the various 
duties devolved upon him of the second class, some few assume 
the shape of judicial functions. Now in the view we have taken 
of this case, it is wholly unnecessary to determine upon the char- 
acter in which the Clerk acts under the fortieth section of the 
Election law. If, however, it were necessary—if we could not 
otherwise dispose of the case—we should not hesitate to decide 
that in making the declaration required by that section, the Clerk 
and Justices act judicially. It is not a test of judicial authority 
that the officer is called a Judge, nor is the importance of the ques- 
tion decided, any test. The Clerk is required to call to his assist- 
ance, Justices of the Peace, and in the absence of the Clerk, the 
Associate Judges of the Court must perform the duty. The delivery 
of the certificates is only an execution of the decision so made, and 
must follow it. We think, therefore, that the declaration of the 
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Clerk and Justices—being an expression of their orinton of a fact— 
is a judicial act.” 

So the Clerk has ceased to be a Clerk and become a Judge! 

Now, if this really be so in point of fact; if any law of the 
Legislature has worked this wonderful transformation in official 
dignity and power, where were the thoughts of the Court that 
they did not instantly pronounce such a law unconstitutional—the 
Constitution having vested “the judicial power of the State, both 
as to matters of law and equity, in a Supreme Court, in Courts of 
Common Pleas for each County, in Justices of the Peace, and in 
such other Courts as the Legislature may from time to time estab- 
lish?” Is Mr. Roll a “ Court,” established as such by the Legis- 
lature of the State, to decide in matters of law and equity? If 
so, show us the law. If so, who is his Clerk appointed for seven 
years? Where does he hold his sittings? Where does he keep 
the records of his doings and decisions, as all Courts are bound 
to do? Where is his commission, issued by the Governor, as the 
law requires? 

But, one word more on this point: “ We think,” says the learned 
Judge, “ that the declaration,” (referring to the declaration required 
by the, 40th section of the Election law,) “We think that the 
declaration of the Clerk and Justices—being the expression of 
their opinion of a fact—is a judicial act.” Wonders will never 
cease! A declaration of the Clerk and Justices, that John Stiles 
received fifty votes, and Thomas Noakes forty—facts stated in 
official returns, which the Clerk and Justices had only to open and 
to declare the contents of—such*a declaration—being an expres- 
sion of their opinion of a fact—is a judicial act! If these men 
could not read English words and figures, there might be some 
reason for saying that they had an “ opinion,” or would guess that 
the fact stated by the returns was so or so; and thus be said in 
their declaration to have expressed “ their opinion of a fact.” But 
as I presume they could read, they would, if they did their duty 
honestly, simply declare a fact and not their opinion of a fact, as 
certified by the returns upon which the law required that their 
declaration should be predicated. 

But listen further to the learned Judge: 


“But what he does out of Court, ministerial or judicial, not con- 
nected with our duties, he does at his own peril. Penalties are 
denounced—indictments, actions by the party injured, and payment 
of costs. Should he behave pisHonesTLY OR CORRUPTLY IN ANY 
MATTER, even in granting A PEDLAR’S LICENSE, We should remove him, 
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and thus superadd to the other penalties, that of disgrace and loss 
of office.” 

The exact meaning of this entire paragraph is not apparent. 
The first sentence would seem to imply that as, “ what the Clerk 
does out of Court, he does at his own peril,” what he does in Court 
he does not at his own peril. The learned Judge could not have 
meant this. So, the third sentence, appearing to be used anti- 
thetically to the first two, would seem to involve the idea, that in 
case of dishonesty or corruption in the Clerk in any matter out of 
Court, the Court would take jurisdiction and remove, as though 
such jurisdiction could be taken by no other tribunal. The learned 
Judge clearly could not have meant this ; because in the first two 
sentences, in the terms “ peril, penalties, indictments,” &c., he 
obviously implies that some other jurisdiction might attach, than 
the summary one of his Court. Whatever doubt, however, may 
exist about the learned Judge’s meaning in the whole paragraph 
taken together, there can be, as to the third sentence, no misap- 
prehension of him; and that is, that he would take jurisdiction 
and remove the Clerk in case of dishonesty or corruption in any 
matter, whether ministerial or judicial, out of Court as well as in. 

With this certainty upon us as to the meaning of the learned 
Judge, in one sentence at least, I beg to refer him to what he has 
before said in reference to “subjects over which this Court have 
no jurisdiction.” How can you take cognizance of matters over 
which you have no jurisdiction? Are you prepared to play the 
part of a usurper? You have made the Clerk a Judge ; and would 
you not be usurping power in deciding upon, and punishing the 
guilt of a Judge, in a judicial matter entirely foreign to your own 
jurisdiction? But further, (to recur again to the entire, last 
quoted, paragraph,) in the same breath in which you have said 
that you would take jurisdiction, and punish in case of dishonesty, 
you have also said that “ what he (the Clerk) does out of Court, 
ministerial or judicial, not connected with our duties, he does at his 
own peril ;” and also that “ Penalties are denounced—indictments, 
actions by the party injured, and payment of costs.” Now by the 
use here of the words “ peril, indictments, actions,” &c., do you 
not mean that, in relation to matters “cut of (your) Court,” the 
punishment of the Clerk belonged to some jurisdiction exclusive 
of your own? If you do not mean this, all that you have thus 
said about “Indictments,” &e., is superfluous, You certainly then 
mean this, or you, in effect, mean nothing ; and yet you say, that 





Judge Hart's Opinion on the Roll Case. 191 


notwithstanding all these other provisions for punishment, if you 
found the Clerk dishonest in matters “ ministerial or judicial not 
connected with your duties,’ you would remove him! On your 
principles, if you attempted any such thing, you would be guilty 
of usurpation. 

But where, after all—-to leave, for a moment, the opinion of the 
Court, and give a new turn to this discussion—where, after all, 
are the true merits of this case? The agreed case ascertains to 
the Court, that Messrs. Broadwell, Runyan, and Scott received a 
large majority of the votes in the First District of Hamilton County 
as established by law. The Clerk and Justices found this fact on 
their opening of the returns; but instead of declaring the fact so 
found, they falsely declared that other persons were elected, notwith- 
standing the majority in favor of the persons named, and the Clerk 
gave the certificates accordingly. He refused to give the certifi- 
cates to the persons elected when properly demanded of him. 
The relation charges him with having done this “ wilfully, unjustly 
and illegally.” Is not this a case of misbehavior? The defence 
is that the Jaw under which the election was held, was unconsti- 
tutional; and therefore the returns from the first Eight Wards 
comprising the First District of Hamilton County, were invalid. 
But the general Election law is explicit, that “the Justices and 
Clerk shall not decide upon the validity of the returns, but shall 
be governed by the number of votes stated in the poll book.” In 
the face of this law, the Justices and Clerk did decide upon the 
validity of the returns and set them aside, substituting false returns 
for them. Irepeat was there not “ misbehavior” in allthis? Shall 
such conduct, on the simple ground that a dishonest intention zs 
not proved, be permitted to stand unimpeached and unpunished, 
and principles be thus tolerated, the tendency of which must be, 
to change the whole character of the government ? 

The great point in this connection is that the motive must be 
presumed as an irresistible inference from the fact; as necessarily involved 
in it; as requiring no proof independent of it. On any other principle 
than this, the greatest crimes must go unpunished. Exclamation 
of honest purpose may accompany the vilest acts; but the acts 
themselves, from the very nature of the case, must be regarded as 
conclusive to prove such exclamations false. Society could be 
governed on no other ground. The robber and the murderer are 
within this rule; and the most fearful consequences would result 
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from a failure to apply it in all cases of plain and palpable viola- 
tion of the law. 

In the opinion under consideration, the learned Judge has 
referred to other remedies to the parties injured, in the form of 
actions on the case, appeal to the Legislature, &c. Admitting 
this to be satisfactory so far as the parties referred to are concerned, 
there is another great party to be satisfied in some other way. 
That party is the Pusuic. The individual interests involved in the 
question, are as nothing compared with those of the community at 
large. ‘These demand protection in matters vital to the existence 
and action of the Government; and to say that these shall be put 
in extremest peril, because a petty Clerk of a Court shall not be 
removed from office on the ground that, in the act of putting them 
in peril, he cannot be proved guilty of criminal intent, is too absurd 
and monstrous for a moment’s thought. No! The Clerk should 
be removed in such a case—for dishonesty if he be a knave, for 
incompetency, if a fool. G. 


DEATH OF JAMES H. PERKINS. 


This most lamentable event took place on the evening of the 14th of December last, 
the deceased being in the fortieth year of his age. 

Although for several years past Mr. Perkins had been a clergyman, he was previously 
a practising member of the Cincinnati Bar; and this fact makes it proper that some 
notice should be taken of his death in this Journal. 

Of the cause and manner of his death, probably nothing will ever be known with 
eertainty beyond what follows; for no explanatory note or memorandum has been left 
by him, so far as is now known. 

For many years, Mr. Perkins has been subject to a sudden rushing of blood to the 
head, which has produced distressing vertigo, at times greatly impaired his sight, and 
often thrown him into deep despondency. Within the past five or six years, he has 
suffered intensely from palpitation of the heart—often being incapacitated, by this 
distressing affection, for the discharge of his pastoral and other duties. On Friday last, 
a paroxysm of this kind was produced by the agitation he suffered fin consequence of 
the supposed loss of two of his children. In the morning of that day, one of his little 
boys, aged nine years, and another aged seven, rode to the city from his residence on 
East Walnut Hills, with a neighbor, and were to return home in tle omnibus, at the 
stand of which their father was to meet them. Not finding them there at the appointed 
time, Mr. Perkins feared they had lost themselves, and commenced searching for them. 
Being unsuccessful, he became more and more agitated the further he went, and finally 
employed the crier, who met with no better success. The search was at length aban- 
doned, and in despair, and fatigued as he was, Mr. P. walked home, a distance of nearly 
four miles, whither his children had preceded him. 

He reached his residence about 1 o’clock, P. M., utterly exhausted,—but after lying 
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down for a time, rose, and dined. He could not, however, overcome the excitement 
into which he had been thrown, although the children were with him, and well. He 
was restless and nervous to a degree never before witnessed by his family; and so con- 
tinuing, about 5 o’clock he told his wife that he would take a walk to calm his nerves, 
but not be gone long: that he wished to try and allay the excitement, but would be 
back before tea time. He went out thus, but did not return, and nothing was seen of 
him afterwards by his family or friends. 

Early on Saturday morning, a report was spread from the Jamestown crossing of the 
Ohio, that on the previous evening a man had been drowned from the ferry boat at that 
point, leaving behind him several articles of clothing, among them an over-coat, in one 
of the pockets of which was found a business memorandum book, with initials in several 
places. A gentleman, who happened to have business on the boat, asked to see the 
book, and immediately upon opening it saw the letters “J. H. P.,’’ and recognized the 
hand-writing of Mr. Perkins, with which he was familiar. He at once rode to the 
tesidence of Mr. P.’s family with the information. 

Upon subsequent inquiry it was ascertained that net quite half an hour elapsed, 
between leaving his home and reaching the ferry, which is distant from a half to three- 
fourths of a mile. With his arms folded and eyes bent upon the ground, he walked 
hastily on board, and cressed to the outer side of the boat, standing on the very edge, 
and looking into the water. There being no carriages, the bar was not up. The ferry- 
man said, loudly enough for him to hear—“ that man will be overboard if he does not 
take care.’’ Mr. P. looked round, but did not speak. He however changed his position, 
and leaned upon the railing. This is the last that was seen of him. When the fare 
was to be collected, he was not to be found; but only an overcoat, morning wrapper, 
vest, cap, and spectacles, all of which have been identified as his. 


The supposition, among those well acquainted with the peculiar mental constitution 
of the deceased, and his severe physical sufferings, is, that his walk instead of allaying 
his excitement, still further increased it, till reason was temporarily dethroned. In 
wandering mood, not knowing whither he went, he had doubtless reached the James- 
town Ferry—and in a state of mental aberration, had thrown himself into the stream. 


The unusual fatigue and excitement of Friday morning, had brought on a more 
violent palpitation of the heart than Mr. Perkins had ever before experienced. In 
lighter attacks, his friends have frequently thought his brain temporarily affected by 
his sufferings; and although nothing of the kind was observed by those who assisted 
him in the search for his children on Friday morning, or by his family when he left the 
house for the walk on Friday evening, it probably soon came on, producing the melan- 
choly termination recorded, of his beautiful and useful life. 


His circumstances were easy, and in a pecuniary respect they are well provided for. 
If he has left any debts at all behind them, they are of the most trifling nature, and 
would have been paid at any moment on presentation. His income was a competency 
with his frugal habits, even without the earnings of his pen, which were not incon- 
siderable. 

The following brief sketch of his history is all we now have time or space to give. 
Mr. Perkins was born in Boston on the 31st day of July, 1810. He was the youngest 
of six children of the late Samuel G. Perkins, an eminent merchant of that city, and 
was educated for the mercantile profession. For some three years he was a pupil in 
the celebrated Round Hill School, at Northampton, Massachusetts, then (1826, 1827, 
1828,) under the charge of Messrs. Joseph G. Cogswell and Geerge Bancroft. The 
writer of this sketch, during all this time, had charge of the Mathematical Department, 
and Mr. Perkins was amember of his class. No instance is remembered in which Mr. 
Perkins incurred censure in any respect, from any of the professors; on the contrary 
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he was always prepared in all his lessons. But it is well remembered that he was never 
a mirthful or playful boy. While the other boys were engaged in their sports, he sought 
his recreation in solitary walks, generally in the beautiful surrounding forests, collecting 
flowers and minerals. The writer has often encountered him in these solitary rambles. 
At this Institution the mest ample provision was made for instruction in music, drawing, 
and riding; but it is not remembered that Mr. Perkins took any lessons in either of 
these accomplishments. He did not then study the ancient languages; but in the 
modern languages, French, Spanish, Italian, and German, it is believed that he had no 
superior among the pupils of that Institution. 

When he left Round Hill, it was to enter the great commercial house of Perkins & 
Co., of Bosten, the head of which was his uncle, that princeiy merchant Thomas H. 
Perkins. Of his life during this apprenticeship, the writer can only speak from hear- 
say. The result of his information is, that Mr. Perkins was scrupulously attentive to 
all the duties of his place; but spent all his leisure time in the study ef the classics— 
that he indulged in no (so called) amusements whatever—that he manifested no love for 
the mercantile profession, and simply sought to do his duty, because it was a duty—and 
that on arriving at his majority, although offered a partnership in the house, on con- 
dition of residing at Canton, where a branch had long been established, and where he 
was morally certain of amassing a fortune in a few years, he preferred to give up these 
golden prospects as a merchant, and emigrate to the West. 

The views with which he came here will be best explained by a letter which he 
addressed to the writer on the Sth of December, 1831, and which it is deemed no impro- 


priety to copy: 
Boston, December 5, 1831. 


Sir: I have for some time been thinking of going to the Westward in search of 
employment, for that which I have here is too sedentary for my taste or health; but as 
{ knew no one who could give me any information respecting the proper mode of 
starting in your part of the world, I have put off the coming to the point from time to 
time, for the last twelve months. 

I now take the liberty of writing to you, hoping that without inconvenience to your- 
self, you may be able to give me the information I want—which is, simply, whether if 
I could reach Cincinnati in mid-winter, say January, I could probably find immediate 
employment in some active, out door business, with a compensation sufficient to give 
me a support until 1 could form some permanent arrangement. For this purpose it 
must be an employ which I can leave at any time, at a short notice. My intention is 
to purchase land somewhere in Ohio, and undertake the care of an estate; but I wish to 
get some empleyment which will give me a Lare sustenance, while I am gaining some 
insight into the matter of farming, of which at present | know nothing, being one of 
that amphibious species, half merchant, half scholar, and with a strong inclination to 
become either a cobbler or a blacksmith. 

I should suppose that in a State like yours, a person possessing some knowledge of 
the business, and willing to work, might, by taking a small farm upon some of the rivers 
which empty into the Uhio, and attending to the raising of grain, cattle, getting down 
lumber, &c., lead a quiet lifeand make some money. Will you be good enough to inform 
me, if without inconvenience you can, what the value of cleared land of good quality upon 
the rivers may be per acre? What the probable cost of getting such a farm as a new 
settler would want, into operation? However, I would not trouble you with any but 
the simple question—whether I can get an employ at once, or soon after arrival, in some 
active business which I should prefer, or even in an in-door employment; and, by the 
way, perhaps the country would be better than the town to serve my apprenticeship in. 
And | am ready to try any thing almost which wiil leave me free to quit when I please. 

I presume you will have heard of the fate of poor Eliot Dwight. He had been insane 
for a month or two previous. 

I beg you will not give yourself the least trouble, nor spend any of your time to 
answer me, unless you can well afford it; and hoping before long to see your city and 
self, I remain, your obedient servant, &c., 


JAMES H. PERKINS. 
1 have no copy of my answer to this letter, nor do I believe that Mr. Perkins pre- 
served the original; for I have learned with regret, that his uniform habit has been, 
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with a very few exceptions, to destroy not only letters, and receipts, but even his own 
manuscripts, so soon as they had accomplished their immediate purpose. But the 
contents of my answer must have been satisfactory to him, for in the February following 
[1832] he arrived in Cincinnati. J had shortly before taken a Law Office, and invited 
him to pass his leisure time there. He accepted the invitation, and occasionally, by 
way of pastime, looked into Law books. These glances gave him so favorable an 
impression of Law as a science, that at the end of a few weeks he concluded to become 
a Student of Law, and registered his name as such. For two years, there could not 
have been a more devoted Law student. A few students, in other offices, united with 
him in getting up a moot Court, of which I acted as Judge; and the very first argument 
made by Mr. Perkins, on a question of Commercial law, made such an impression upon 
my mind, that, at the distance of nearly seventeen years, I remember it as one of the 
most finished and lawyer-like arguments I have ever heard. At the end of two years, 
[1834,] Mr. Perkins was admitted to the bar, opened an office, and practised, I think, 
for about one year. 

Two reasons seem to have induced him to quit this profession. In the first place, a 
sedentary life was prejudicial to his health. But amore weighty reason with him was, 
that he thought he could not conscientiously do all that was required of a lawyer in 
order to success. And here I may remark, that of all the men I have been intimately 
acquainted with, he was the most scrupulously and (may I add) heroically conscien- 
tious. From this time, I cannot undertake to speak from dates. I know that he was 
at one time an Editor of the Cincinnati Chronicle—and at another, of the Cincinnati 
Mirror, in connection with William D. Gallagher, and, I believe, Thomas H. Shreeve — 
that he contributed largely to the Western Monthly Magazine, and the Western Mes- 
senger, and frequently to other publications, among which were the North American 
and New York Reviews. 

In December, 1835, he married Sarah H. Elliott, a most amiable and accomplished 
lady, whom, with five sons, the oldest only nine, he has left to mourn his irreparable 
loss. Shortly after his marriage, he became interested in a Flouring mill, at Pomeroy, 
in Meigs County, Ohio. Not liking this business, he returned to Cincinnati, and made 
preparations to go into the Nursery business near the city. But his mind had long 
been dwelling on the sufferings of the poor; and to the amelioration of their condition 
he finally resolved to consecrate his energies. To this end, about the year 1837 he 
organized a ministry at large in-the City of Cincinnati, and for three or four years was 
wholly occupied in works of charity and philanthropy. 

During this period of his ministration to the poor, the Rev. William H. Channing, 
his kinsman and most intimate friend, was Pastor of the First Congregational Society, 
commonly called Unitarian; and Mr. Perkins occasionally preached for him. His 
sermons gave such entire satisfaction, or rather were so universally admired, that, on 
th» resignation of Mr. Channing, Mr. Perkins was called to take his place without a 
dissenting voice. This position he held, with some slight intervals occasioned by ill 
health, to the day of his death. And it is within the truth to say, that no society could 
be more devoted admirers of their preacher. The writer, speaking for himself, says 
unhesitatingly, that the sermons and lectures of Mr. Perkins, for solid sense, clearness 
of expression and arrangement, practical utility, freedom from bigotry, all-embracing 
charity, beautiful simplicity, and earnest piety, surpassed any which he has ever heard. 
Mr. Perkins spoke, for the most part, extemporaneously; and yet he was seldom known 
to recall a word as misplaced, or a thought as misapplied. On the contrary, the most 
laborious efforts at composition could not, apparently, have improved either the diction 
or arrangement. 

Besides his labors as a preacher, Mr. Perkins was most of the time engaged in teaching 
a class of young ladies; and it was a matter of common remark, that all his pupils, » 
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without exception, acquired for him a mingled love and veneration, almost amounting 


to idolatry. 
During this period, also, he continued his labors with the pen—sometimes as a poet, 


sometimes as a humorist, sometimes as a writer of moral tales, and sometimes as an 
annalist or historian. In each of these capacities, he has given evidence of that purity 
of taste, clearness of intellect, and loftiness of ethics, which if they do not constitute 
genius, are something far above it. In short, I regard Mr. Perkins as having possessed 
as clear an intellect, as true a conscience, and as large a heart, as it has been my good 


fortune to commune with. 

But while the intellectual and refined have to deplore a bright light gone out, the 
loss of Mr. Perkins will be most felt by the poor, the neglected, the forsaken, of our 
fellow creatures. Tor such he thought, and preached, and toiled, and wept, and prayed, 
as earnestly and devotedly as ever did a Howard, a Fry, or a Dix. 

Were I to indicate what was lacking in his mental constitation, I would say that he 
did not sufficiently enjoy and cultivate the pleasures either of memory or hope. 

But I find his portrait better drawn by other hands. The Louisville Journal says: 


** No one who had the good fortune to be intimately acquainted with Mr. Perkins can 
for a moment doubt that he committed the act when his judgment had lost its balance, 
and his mind was in that state of utter distraction which is denominated insanity. 

«We doubt whether Cincinnati] numbers among her citizens any one who has per- 
formed so much valuable service to that community as Mr. Perkins did. For a series of 
years he dedicated himself with his whole heart to relieving the necessities of the poor, 
and to visiting the widow and the fatherless. He was a genuine benefactor, and so great 
was the confidence of the people of Cincinnati in him, that, notwithstanding he belonged 
to a denomination of Christians generally regarded as heretical, he was the chosen 
depository of the charities of hundreds of those who, while acknowledging the rare 
excellence of the man, very cordially denounced his articles of faith. He enkindled the 
light of hope and self respect in thousands of bosoms swept by the besom of desolation, 
and relumed the fires on thousands of cold and cheerless hearths. By the poor he was 
of course regarded with feelings of the most profound respect, for in him they always 
found a fast friend. 

‘Mr. Perkirs was one of the ablest men in the West. His articles in the New York 
Review and the North American Review, are among the best that ever appeared in their 
pages. He has at times published sketches, abounding in the most sunny humor, and 
stories illustrative of moral principles. Everything that he did was well done—better 
done than almost any one else could have done it. His mind was well balanced in its 
powers. He hada magnificent imagination, a judgment of great power and truthfulness, 
and a memory clear and comprehensive. The play of his fancy was exquisite. He 
was witty, humorous, satirical, and sarcastic at will. He was a pleasant companion, a 
useful citizen, and a good man. In the aggregate power of mind, he has left very few 
persons behind him in the city in which the years of his manhood were spent, that can 
for a moment be ranked with himself. His discourses in the church, in which he offi- 
ciated as a pastor for several years, were plain and yet powerful—in thought they were 
very elevated—in utterance they were marked by simplicity and intelligibility. We 
have known him for many years, and we have known but few men who, ‘take them all 
in all,’ did not fall far below him. 

«That such a good and generous heart, that such a gifted and powerful mind should 
have met with such an early end, is to us very inscrutable. The heart that was very 
warm towards all the lonely and afflicted, has ceased to beat beneath the cold wave of 
the Ohio, and the mind that had conversed with the minds of the good and the great of 
all ages, and had afforded delight and instruction to many thousands, was quenched, so 
far as this world is concerned, in a moment of its aberration. That glorious head, so 
dream-like and so intellectual in its form and expression, around which so many visions 
of the beautiful floated and lingered, the home of so many noble purposes of extensive 
usefulness, is now dark and cold. A superior spirit has passed from the earth, and is 
now, We trust, imparadised in those heavenly mansions, to merit which it dedicated itself 
to deeds of good while here. . 

*‘ Mr. Perkins has left a very lovely and interesting family to mourn the melancholy 
termination of his career. For twenty years he was a sufferer from ill health, and we 
have no doubt that the reason of his self-destruction may be traced to mental disorders 
resniting from physical maladies.”’ T. W. 
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PMiseellanvaus Articles. 





Attorneys as Witnesses. We learn from the Western Legal Observer, that “ the 
recent decisions in the English Courts in Stones v. Byron, and Dunn v. Packwood, which 
have been followed by a similar decision in Pennsylvania, that an Attorney cannot 
appear in the same cause in the double capacity of witness and advocate, are about to 
be followed by the Courts in Iowa. Judge Grant, of the 2d Judicial District, has 
already made ita rnle of Court that no Attorney of record can act as witness for his 
client in the same cause. 

* At the late term of the District Court for Johnson County, Iowa, in the case of 
Crum v. Foster, the Attorney for the plaintiff offered himself as a witness for his client. 
He was objected to, and finally declined to be sworn. Judge Carterton,’ however, inti- 
mated, although it was his opinion that the objection ought to go to the credibility, 
rather than the competency of the witness, that he should hereafter follow and adhere 
to the decisions above quoted.”’ 

In Indiana, recently, in Judge McDonatp’s Circuit, the question arose whether an 
Attorney in a cause ought to be permitted to testify for his client in matters touching 
the general merits of the case. The Court rejected the evidence. [1 Western Legal 
Observer, p. 224.] 

A correspondent of the Western Legal Observer, referring to the recent decisions 
aguinst admitting Attorneys as witnesses for their clients, says that he looks to them, 
when generally followed, “to do much towards improving and elevating the character 
of the Western Bar.”’ 

Mr. Justice Rocers, in 8 Barr 521, says: “It is said and I agree, that it is a highly 
indecent practice for an Attorney to cross-examine witnesses, address the jury, and give 
evidence himself to contradict the witness. It is a practice which, as far as possible, 
should be discountenanced by Courts and Counsel.” 

The learned Judge says further that there is nothing to prohibit an Attorney from 
being a witness for his client, “‘ when he does not address the jury.”’ 

We do not see that the subsequent act of the Attorney in “ addressing the jury,’’ has, 
or ought to have any influence in deciding the question of his competency at a previous 
stage of the cause. That question should be decided upon the facts and relations 
existing at the time the witness is offered. Nor do we perceive what measures a Court 
can with propriety take to “ discountenance”’ a citizen in the exercise of his acknowledged 
legal rights. Gentlemen of the Bar submit with cheerfulness to the control of the 
Court, while it keeps within its legitimate powers. But if, while it acknowledges the legal 


right of the Attorney to give evidence for his client, it undertakes to use the accident 


of official position to control him in its exercise by indirect and undefined means—such 
as might fall under the denomination of ‘discountenancing’’ him, such attempt on the 
part of the Court would be repelled and resisted as a usurpation. If the right be 
acknowledged, the Court would be transcending its authority in attempting to trample 
upon it; and the method by which the right is to be invaded is immaterial, except that 
un open and bold disregard of it is to be preferred to the insidious, undefined, and ille- 
gitimate process of ‘‘discountenancing.’’ If the practice be “ highly indecent,”’ it is to 
be regretted that the Common law allows such practices to prevail in its temples of 
justice. Such testimony has no tendency to further the cause of truth, and is positively 
injurious to the character of the Bar. The recent English decisions are therefore 
sound, and ought to be followed. 
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Railroad—Right of Company to fix their own Fare, and to eject fer non-payment. A 
trial was recently had in Doylestown, Bucks county, Pa., which involved the question 
whether the Philadelphia and Trenton Railroad Company, through its agents, had 
power to enforce the rule they have adopted of making a difference in the prices of fare 
between way and through passengers. Mr. Bodine, who took his seat at Jersey City 
for Trenton, but put his baggage in the car for Philadelphia, was ejected at Bristol for 
not paying the continuation fare, ($1.50,) instead of 75 cents, which is the amount 
charged for way passengers from Trenton to Philadelphia. The Court, in charging the 
Jury, held that the Company had authority to make the regulation alluded to; that the 
regulation was in itself a reasonable one, to which the public are bound to conform. 
If they could not fix their own standard of fare, every man who took his seat in the 
cars might regulate his fare to suit himself, and involve the Company in an endless sea 
of troubles. The Court also administered a rebuke on the effort to throw the cry of 
‘*‘ monopoly,”” in the jury box. It was their duty to try the case upon the law and 
evidence, without any regard to the prejudices and passions of the community. The 
Jury, after deliberating about eight hours, came into Court with a verdict of not guilty. 
This decision will put the question to rest. 





Railroad Conductors—Witnesses. The following important decision was recently 


made in Maryland : 

By the second section of the act of 1846, the conductors of the cars and other agents 
of the Baltimore and Ohio Railroad Company are declared to be incompetent witnesses 
for the Company to prove that any destruction of stock by the Company was the result 
of accident. 


In the case before Prince George’s County Court at the present term, instituted by 
Isaac Scaggs, against the Baltimore and Ohio Railroad Company, for killing by the cars 
of the Company, certain stock belonging to Mr. Scaggs, after full argument by T. F. 
Bowie and Clagett for Scaggs, and Pratt for the Railroad Company, the Court (Judges 
Magruder, Key, and Crain,) decided that the act of Assembly was unconstitutional.— 
{ Marlboro’ (Md.) Gazette. 





Sunday Contracts—Breach of Promise. A suit for damages for the breach of a mar- 
riage contract was lately tried in Philadelphia, where the defence set up was that the 
contract was made on Sunday, and therefore void. On this point the Judge’s charge to 
the jury is thus reported : 


“That the law in regard to Sunday contracts did not extend to contracts of marriage, 
which by many religious sects were considered as solemn sacraments, to be only sanc- 
tioned by impressive ceremonies. 

** The contracts made on Sunday which are void are those relating to worldly business. 
To hold that marriages solemnized on that day were void, would be to disturb thousands 
of marriages which have been contracted, and to render illegitimate a very large num- 
ber of citizens. The Jury found a verdict for plaintiff for $300.” 





Married Women. The Supreme Court of Pennsylvania made, a few days since, the 
following important decision under the new law for. protecting the rights of married 
women : 


1. The guardianship of f»males under age is terminated by marriage, and the husband, 
before the act of 1848 relative to the rights of married women, might call on the guar- 
dian to settle his account, and pay him the balance; but that act has worked a radical 
change in the condition of married women. 2. By the act of 1848, a married woman 
must be considered as single, in regard to any estate of whatever name or sort owned by 
her before marriage, or which shall accrue to her during marriage in any way; and the 
husband is not entitled to the possession of his wife’s funds. 3. The consent of the 
wife that her husband shall haye her funds, being a minor, is of no avail, 
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HOLCOMBE’S INTRODUCTION TO EQUITY JURISPRU- 
DENCE, on the basis of Story’s Commentaries, with notes and 
reference to English and American Cases, adapted to the use of 
Students. By James P. Hotcomse. 1 neat 8vo. vol. 


This work contains, in a condensed form, the most important part of Story’s Com- 
mentaries, with an abstract at the beginning of each chapter, of the subjects compre- 
hended under it. 

It has been sought to increase its value as a first book for students, by the addition of 
numerous notes of an elementary nature, containing references to the leading American 
authorities, and such important decisions in England as have been made since the last 
edition of the Commentaries. 


New York, July 17, 1846. 

I have perused with pleasure, Mr. Holcombe’s Introduction to Equity Jurisprudence. 
It is aclear and able manual or outline of the Elementary principles of Equity, as 
administered in the English and American Courts. I think it may be eminently useful 
in facilitating and recommending the study and knowledge of the Equity administration 


of Justice. Yours respectfully, JAMES KENT. 
To Messrs. Dersy, Braptey & Co. 


LexineTon, Dec. 22, 1846. 

Dear Sir—Engagements almost incessant, have, until very recently, prevented me 
from a careful and thorough examination of your “ Introduction to Equity,” a copy of 
which you had kindly presented to me. It is more simple and didactic than Mitford or 
Jeremy; and it isso much more condensed and readable than Story, (which is too dif- 
fuse,) as to entitle it, in my judgment, to the patronage of Teachers and Students of 
Rudimental Equity; and I am disposed, as a Teacher of Jurisprudence, to substitute it 
for Mitford, which, though once pre-eminent, and even yet excellent in some respects, 
as an instructive book on Equity, is neither so methodical nor comprehensive as your 
** Introduction,”’ which exhibits, with general accuracy, an intelligible outline of the 
principles of modern Equity, and to the young Stndent, unacquainted with the anatomy 
of this great subject, cannot fail to be useful. Very respectfully, 


G. ROBERTSON. 
To James P. Hotcomse, Esq. 


* An excellent book, peculiarly adapted to the use of the Student; indeed, for him it 
is a capital book; and, in the language of Chancellor Kent, ‘it may be eminently useful 
in facilitating and recommending the study and knowledge of the Equity administration 
of Justice.’ ’—— Western Law Journal, February, 1847. 
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Valuable Law Books recently published by . W. Derby &- Co. 


WALKER’S INTRODUCTION TO AMERICAN LAW, by 
Tory Watker, (second edition, enlarged and improved.) 
[From Judge Story and Professor Greenleaf. } 

We have examined “The Introduction to American Law,” by Professor Walker, 
with as much care as we could consistently with our avocations, since it first came to 
our hands. It appeared to us to be a work prepared with great judgment and ability, 
and contains the result of sound and discriminating learning. As a general outline of 
American Law, it is entitled to full public approbation, and cannot fail to be eminently 
useful to Students in their first advances in professional knowledge. It supplies a want 
which has been extensively felt, and is worthy the reputation of the distinguished 
author. JOSEPH STORY, Dean, Professor of Law. 

SIMEON GREENLEAF, Royall Professor of Law, 
Harvard University, Cambridge. 
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[From the North American Review.] 

“This book is well adapted to the purposes indicated in its title page. It is an admi- 
rable First Book for Students of Law. It is also thoroughly American. The young 
jurisprudent of our country, who is pursuing that gladsome light which his master, 
Lord Coke, has so earnestly commended, may here find a book especially written for 
himself; calculated to remove many of those difficulties which peculiarly beset his path, 
and conduct him at once to the actual structure of American law. 

“Mr. Walker has presented a perspicuous and condensed view of the vast subject of 
American Law. His language has a simplicity bordering on plainness; but it is intel- 
ligible and expressive. ith more elegance, it would be a happy model of style for a 
didactic work, particularly for a law book. It is devoid alike of professional pedantry, 
and of careful refinement, but is direct and to the purpose, and clearly conveys the 
author’s meaning. The tone and spirit of the book are such as become our country; 
they are congenial with our free institutions, and our expanding social character.”’ 


HOLCOMBE’S BARTON’S SUIT IN EQUITY, a new and 
enlarged edition of “ Barton’s Suit in Equity,” prepared by James 
P. Hotcomse, Esq., author of “Introduction to Equity Jurispru- 


dence.” 

This work has been entirely re-modeled, so as to suit the prestioe of the present day, 
and such additional matter incorporated with the original text, as was necessary to 
render it a more complete outline of pleading and practice in the Courts of Chancery. 
It also contains numerous forms of bills, answer and decrees; the Ordinances made by 
the Lord Chancellor Bacon, for the better and more regular administration of justice in 
the Chancery, to be daily observed, saving the prerogative of the Court; the Rules of 
Practice for the Courts of Equity of the United States, promulgated by the Supreme 
Court of the United States; and the Orders for the regulation of the practice and pro- 
ceedings in the Court of Chancery, issued in pursuace of the recommendations of his 
Majesty’s Commissioners, by the Lord High Chancellor, April 3, 1828. 


Opinion of the original work by David Hoffman, Esq., author of “ Course of Legal Study.” 

‘This is a remarkably perspicuous and satisfactory outline of the practice, in which 
are explained, analytically and a the various forms of bills, answers, demur- 
rers, pleas, and other proceedings, from the institution to the completion of suit in 
Chancery. It is preceded by a historical essay on the jurisdiction and objects of 
Chancery; the whole of which is a clear and beautiful coup d’@il, admirably adapted as 
an introduction to the study of practice and pleadings in this Court. It appeared in 
1796, and continues to maintain its high rank amidst the numerous works of late date.”’ 


McLEAN’S REPORTS. Reports of Cases argued and decided 
in the Circuit Court of the United States, for the 7th Circuit. By Jno. McLean, Cir- 
cuit Judge. 3 vols., $15. 


GILMAN’S DIGEST. Digest of the Supreme Court of the 
States of Indiana and Illinois, and the Circuit Courts of the United States, for the 7th 
Circuit. By CuHartes Gitman, Counsellor at Law. 1 vol., $5. 


MOREHEAD’S PRACTICE. The Practice in Civil Actions 


and Proceedings at Law, together with Forms of Declarations, Pleas and Replications, 
with Practical Notes, in one large octavo volume. By Hon. James T. Morenkapv. $5. 
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Davies’ drawing and Mensuration,.............sessseecceeees o04e00snditecde 8716 
ADVANCED COURSE. 
* Davies’ Bourdon’s Algebra—being an abridgement of the work of 
PRE o's sc Saale FF ole aUW ad Varo eed ew HNDRRU eo Sie's Kh ah enccecjess 1 50 
* Davies’ Legendre’s Geometry and Trigonometry, being an abridgement of 
the work of M. Legendre,......... Pires S676» havent eeliie heme ewnbinde duc 1 50 
© Davies’ Surveying, ....s.ceccceccecsesccece noses evcens PP ee ese es senses - 150 
ee bls «5069-6464 e450 Uo he'es 604 ee deeds 1 50 
* Davies’ Differential and Integral Calculus, ...............0.cccceccccccece 1 50 


* Davies’ Descriptive Geometry, 
* Davies’ Shades, Shadows and Linear Perspective, ..............cceceeecece 2 50 








Works of Sterling and Permanent Value, 


SOLD BY 


H. W. DERBY & C0., 145 MAIN ST., CINCINNATI. 
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Pictorial History of England. 
Being a History of the People as well as the Kingdom to the Reign of George III. Il- 
lustrated with 1200 Engravings. 4 vols. royal 8vo, half Calf extra, $16 00; Sheep 
extra, $15 00; Muslin, $14 00. 

We value the * Pictorial History” as a repertory of facts, but we estimate it still more because it suggests 
to the reader the true philosophy of history. The work will long continue without a rival, its cheapness and 
its merits defying competition.— Atheneum. 

The very thing required by the popular taste of the present day.— Edinburgh Review. 

For sustained and thrilling interest this work is equal to a romance, and a thousand-fold more instructive 
and valuable. It can not, as a book for the family collection, be too strongly praised.—A lion. 

There is no single work on English history more valuable.—New York News. 


Prescott’s History of the Conquest of Pern; 


With a Preliminary View of the Civilization of the Incas. Portraits, Maps, &c. 2 
vols. 8vo, Sheep extra, $4 50; Muslin, $4 00. 

No records of brilliant adventure surpass in interest the history of the early achievements of the Spaniards 
in the New World, which Columbus opened to European enterprise. A more worthy historian of their achieve- 
ments than Mr. Prescott could not be found. He has here constructed a monument of genius, which seems to 
make us cotemporary with the events which he describes, while all subsequent experience is brought to bear 
on the development of their character and their import. He enables us to live back in the feudal age, and at 
the same time to thmk with the more advanced philosophy of the present day.—DicKkENs’s Daily News. 


Wendell's Blackstone's Commentaries on the Laws. 
With a Memoir of the Author. 4 vols. 8vo, Sheep. $7 00. 


The present edition of the Commentaries is incomparably the best that has ever yet been published. A re- 
ent number of the Law Magazine gives decided commendation to the labors of the English editors; and the 
i reputation of Mr. Wendell affurds assurance of the satisfactory character of his labors. —Lit- 
vary World. 

On the whole, we apprehend this edition of Blackstone will be found the most accurate and useful which 
as nppeared.— London Times. 

We know of no book on the subject of the law that deserves a more general and uniform patronage than this, 
he Jast edition of Blackstone’s Commentaries.— New York Evening P st. 


1 . ee ’ 
Sparks’s Writings of Washington. 
Numerous Engravings. 12 vols. 8vo, half Calf extra, $25 00; Sheep extra, $21 00; 
Muslin, $18 00. 


These volumes are replete with instruction. Every page serves to show how wise and good a man our great 
Vashington was. If every man in our country would read these Writings carefully, they would infuse a por- 
ou of his patriotism into the present generation.—Albany Evening Journal. 

This invaluable collection of Washington's correspondence contains his private letters, in which the true 
ature of Washington appears in its most inviting aspects. We apprehend that no American can be indiffer- 
at to this phase of the immortal patriot’s character. Great as he was in those attributes which more publicly 
hone, he was greater still in the quietude of his home and in familiar correspondence with his friends. Thus 
‘e see him in these volumes, and we more than ever desire that this cheap yet good edition of his writings 


wuld be in the hands of all.—Commercial Advertiser. 


dallam’s complete Historical Works. 


Comprising ‘* The Constitutional History of England from the Accession of Henry VII. 
to the Death of George II,” * An Introduction to the Literature of Europe during the 
15th, 16th, and 17th Centuries,” and ** The State of Europe during the Middle Ages.” 
4 vols. 8vo, Sheep. $7 00. 

Hallam’s ** Literature of Europe” is the most important contribution to literary history received for many 


vears.—Edinburgh Review. 

Mr. Hallam is far better qualified than any other writer of our times for the task he has accomplished. He 
a8 great industry and great acuteness ; his knowledge is extensive, various, and profound ; his mind is equal- 
y distinguished by the amplitude of its grasp and by the delicacy of its touch. On a general survey, we de 
ot scruvle to vronvunce the * Constilutional History” the most important book that we ever read —MacauLAY 
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NEW LAW BOOKS. 

Phillips on Evidence, sixth American edition, from the 9th London, much improved; 
by S. March Phillips, Esq.; with extensive American Notes, by Esek Cowen and 
Nicholas Hill, jr.; with all the late American Notes, down to 1849, by Joshua M. Van 
Colt, Esq.; Counsellor at Law. 5 vols. 

Bright’s Husband and Wife, as respects Property, partly found in Roper’s Treatise, 
and comprising Jacob’s Notes and Additions thereto; with American Notes, by 
Ralph Lockwood, Esq., Counsellor at Law. 

Barbour’s Supreme Court Reports. 3 vols. 

Comstock’s Court of Appeals Reports, N. Y. 

English Chancery Reports, vol. 20, published verbatim, with American Notes, by John 
A. Dunlap, Esq. Counsellor at Law. 

Dunlap’s Paley’s Agency; a Treatise on the Law of Principal and Agent, chiefly with 
reference to Mercantile Transactions. By William Paley, of Lincoln’s Inn, Esq 
Barrister at Law; third edition, with large Additions, by J. H. Lloyd, Esq.; third 
American edition, with further extensive Additions, by John A. Dunlap, Counsellor 
at Law. 

American Chancery Digest, third edition; by John A. Dunlap, Esq. 1849. 

Denio’s Reports, N. Y. 4 vols. 

Hill’s “ “ 7 vols. 

Smith’s Commentaries on Statute and Constitutional Law, and Statutory and Constitu- 
tional Construction, by E. Fitch Smith, Esq. Counsellor at Law, and Judge of 
Ontario County, N. Y. 

Lockwood’s Reversed Cases in Law and Equity, in the Court for the Correction of 
Errors of the State of New York, from 1799 to 1847, with the names of the Cases, &c. 

Johuson’s Cases, second edition, 3 vols.; with extensive Notes and References, by Lo- 
renzo B. Shepard, Esq. eports of Cases in Supreme Court, State of New York, 
from 1799 to 1803. Judges during the above Reports, Morgan Lewis, Egbert Ben- 
son, James Kent, since Chancellor of the State, John Lansing, Smith Thompson, 


and Brockholst Livingston. 
[> The above with a general assortment of Law Books, just published and for sale 


b > 
. BANKS, GOULD & CO. 
July 1, 1849. Law Booksellers and Publishers, New York. 








GEST & LIGGITT, 


ATTORNEYS AT LAW, XENIA, OHIO. 
The collection of claims promptly attended to in the counties of Greene, Clark, 
Madison, Fayette, Clinton and Warren. 
Rererences—Blachly & Simpson, Cincinnati; Jacob Strader, Esq. do; King & An- 
derson, Attorneys, do. March, 1849. 


JOSEPH PLUNKETT, 


ATTORNEY AT LAW, ST. MARY’S, AUGLAIZE COUNTY, OHIO, 
Will attend to all business of his profession in the counties of Auglaize, Mercer, Allen, 
and Van Wert. 

Rererences—Samuel E. Foote, Esq. Sec’y Life Insurance and Trust Company, 
Cincinnati; Odlin & Lowe, Crane & Davis, Dayton; James H. Hart, Esq. Piqua. 

April, 1849. 12t 


T. CAREY CALLICOT, 


ATTORNEY AND COUNSELLOR AT LAW, 


No. 45 William Street, New York City. 


T.C.C. has been appointed Commissioner of Deeds, &c. for the States of Ohio, 
Indiana, Illinois, Michigan, Wisconsin, lowa, Missouri, Pennsylvania, Connecticut, 
Rhode Island, Vermont, New Hampshire, Maine, Delaware, Virginia, North Carolina, 
South Carolina, Florida, Alabama, Louisiana, Tennessee, and ta and having 

aid particular attention to the laws and practice of the several States with regard to 
depositions, mae solicits commissions to take testimony. He refers by per- 
mission to Hon. E. M. Chamberlain, Goshen, Ia.; James M. Buchanan, Esq., Balti- 
more, Md.; Samuel H. Perkins, Esq., Philadelphia, Pa.; Hon. John W. Edmonds, 
and Hon. Ogden Hoffman, New York. 

July 1, 1849. 12t. 
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